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EDINBURGH, 


T he ſeventh of 4pril, 16 7 7. 
W-.- ordered by the Lords of His Miajeflies 


moſt Honourable Privy Council,that none 
ſhall Re-print, or Import into this Kingdom, 
this Book, Entituled, T he Laws and Cuitoms 
of Scotland, in Matters Criminal ; By Sir 
George Mackenzie of Roſe-baugh, tor the ſpace 
of Nineteen years after the Date hereof, un- 
der the pain cf Confilcation of the ſame to 
T homas Brown, George Swintonn, and Fames 
Glen,Printers hereof,and further puniſhment, 
as the Council ſhall think fir to inflict upon 
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'TO Hrs nab 


# HN. Duke f LAUDERDLAF, 
arqueſs of March, Ear! of Lauderdail, «ud 
Guildford, Viſcount Maitland, Lord Thirle- | 
ſtane, Muſſelburgh, Boltoun,and Petersham : 
Prefedent of Huy M +): 57:'s moſt Honour- 
able Privy Council of SCOTLAND, Sole 
Secretary of State for the ſaid Kingdom- ; 
Gentleman of His M «+ 5118's Bed- amber: 
and Knight. as the moi Ages Order Wl the 


Garter. 


_ M ay it t pleaſe * Your Grace, 


i Hou 2h the FAT and wit 
of ucha as ule to write Dedi- 


' -upgn ſuch Ong WE cl 
Ip have a new way of addre 
let-me,. which is, to write "DO? you, but” 
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| The Eviftle Dedicatory. - 


what 1s true, by the confeſſion of your ene- 3 


mies, who admire more the greatneſs of your 
Parts, than of cither your Intereſt, or Succeſs - 
And howyou have made fo great aturn in this 
Kingdom, without either Blood or Forfeiture, 

ſewing neither revenge, as to what is paſt, nor 
fear as to what 1s to come ; continuing no Jong- 
er your unkindneſs to any man,than you think 
he continues his oppoſition to His Prince. 

All have at ſometime confeſt, that you have 
been, the Ornament, as well as Defence of 
your Native Cc olenerey to whom every Scot- 
eiſh-man is almoſt as dear , as every man isto 
his own Relations. And Iam ſure that your 
enemies will find! it eaſjer to put, you from, your 
Office, then to fill tr ; ard none'6f then can 
wiſh you to Eon without being him- 


l'a aloe by Rye The Þ 


ro ſuch IE You fn owed 
chat] hays card them talk of you ſo advanta. 
giouſly ( when defi ign and lnzceefl oblidged 


tem to hi -mble)* as almoſt @onvinced me; 
that 
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* chat the moſtof them oppoſed youonly/in pu. 
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blick, rather from the glory of having fo great 


3 an Adverſary, than from the juſtice of theun- 
$ dertaking. 'And your Counirey baslin their 
Z late Confluences , C where they crouded*in 
mighty numbers, and with a remarkable joy 


to meet you, When a privat man Zhewd 
greater reſpe& to' your naked ment,” then to 
the higheſt Characters by which others were 


} marked outfor pablict honour. ©. © 4511 


Having writ this Book to infortivmyConns 
| . $ . . jb "UN Rns | » EP 
trey-men, / and toilluminat our Law,” could 
not preſent it more juſtly to any, than ro-your 


Grace, who has derived your Blood from a 


Noble Family, | whichihas been ſtill eminent 
in our Courts of Juſtice,ſfince we had agy,; and 
who are yourſelf j+che greateſt States-marF in 
Europe, who is a Schollar ; and the greateſt 
Schollar, who is a States-man : For to hear 
you talk of Books, one would think you had 
beſtow edno time in ſtudying men; and yet to 
obſcrve your wiſe conduct in affairs, one might 


be : 


" 6 
£ < 
DIE , a. "01 } c 
F * a 2, * 
Y _ 4 Gn” 
£3 


* y 
= | 
4 . 
7 : 
w* : 
4 
ty 
* 
"x £ 
2 
EL £ 
£ 
wh 
+9 
— Oo 
A 
«| 
* £# 
* 
= 
"Is 
o * 
—_ 7 
£4 
"=" 
I 
3s 
<- \ 
by” 2 
4 [ 
I 4 
© 
. EF 
- IS 
£7 
TS 2 5 
13* -&Y 
_ Pa 
£,Y} $ 
"7. 
HS - 
wo : 
Ps 
* 
* 
J 
I 
p.. 
As 
4 
"A 
S 
a”; 
£Y 
wo 
A 
- 


4 DN NE ORE Mts $96. djns 
4 w__ _—_—_— 


The Epifth Dedicatory. 


be induced to believe ,. that you had no tine 
coſtady Books. You are the chief man who 
does nobly raiſe the ſtudy of the Civil Law, *: 
to a happy uſefulneſs, in the greater and ge- © 
neral Afairsof Exrope,and who ſpends the one 
halfoftheday in ſtudying what is juſt, and the | 
other halfin,pracifing what is ſo: All which © 
may be cafily. believed » from me who am as | 
great an inſtance of your generofity, as an ad- * 
mirer of it. Eſpecially fiace you have leſt : 
mo nothing to with, ſo that whac | ſay, needs ? 
_ not flow from flattery, andſo muſt fo preſu- | 
medce flow frem conviction and gratitude in, * 


Your Graces moſt faith. 
ful, and moſt bumble 
Servant 3 
6 EH George Mackenzie. 
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ESZEZF He great concerns of men , are their 
Ke Lives, Fortunes , and Reputation, 
4',-3 MW and theſe three ſuffering at once in. 
Ed rims, it is the great intereſt of 
mankind, to know how to evite ſuch accufations, 
and how to defend themſelves, when accuſed : And 
yet none of our Lawyers have been ſo kind to their 
Countrey, as to write one dheet upon this pleaſant 
and advantagious Subject , which made it a tak 
both neceſſary and difficult to me. 

In proſecuting this defign, I was forced to re- 
viſe and abreviat thoſe many and great Volums 
which make up our Criminal Regiſters,and having 
added to them theſe Obſervations I bave my ſc If 
4 made,durins my twentyyears attendance upon that 
; Court, either as Fudge, or Advocat ; I — 
@ 7: ne 


The Deſign. 


ned all with our Statutory Law , the Civil Law; 
and the Cuitoms of other Countreys , and the opi- 
nions of the Doors: And, as | may without wani- 


ty (ay, that few valuable Authors treat of Crimes, 


whom | have not read; So there is nothing here 
which # not warranted by Law, or Deciftons, or 


in which, whenl doubted, I did not confer ſeri- 
ouſly with the learned:ſt Lawyers of this Aee ; and 
yet | doubt not but in ſome things,others may differ 


fromme, as the beſt Writers do amongſt them- 
ſelves : And baving only deſigned to eftabliſh ſo- 
lidly the Principles of the Criminal Law,l wanted 
room for treating learnedly each particular caſe,or 
even for binting at all ſuch caſes as may be neceſſa- 
ry; And without wearying my Readers with Ci- 
zations, ( which was veryeaſre ) I have furniſh- 
ed the Book with as much reaſon as is ordinarly 
to be found in Legal T reatiſes. 

T bereaſon why 1 have ſo oft cited the Baſilicks, 
Theophil. and the Greek Scholiaſts, was not on- 
ly becauſe none before me bave uſed them in Cri- 
minal Treatiſes, but becauſe I conclude them the 
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The Defign. 
beſt Interpreters of Juſtinians T ext: For theſe 


1 Books having been Writ in the ſame Age, and 
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place, and ſome of them by thoſe who compiled the 
Latine Text, they muſl under/land it beſt of all 
others, of which I have given many inſtances in 
this Brok, and ſhall here adde one, there you 
which is, that the Latine interpreters doubt much 
what is meant by remittendum in the conſlituti- 
on, Si quis Imperatori maledixerit, ſome in- 
terpreting it pardoned, ſome to be ſent back to 
the Emperour : But the Baſilicks render it wy: 
comer, Which ſignifies only 1gnoſcendum. 

I cannot but admire much the wiſdem of God, 
who give« not only inclination,but pleaſure to ſuch 
as toyl for the good of others; for I am ſure few 
men would have from any weaker impulſe b:ſtow- 
ed ſo much time, and ſo many thoughts upon an 
imployment, mhich without bringing gain , will 
certainly bring envy and cenſure: PFor I find it 
is the genius of this Age to admire ſuch as make 
the publick good bend to their deſpens, and 
to hate ſuch as deſign to inform tones if hewere 
a 2 more 


The: Deſign. 
more my friend who would ſet my Family by the 
ears, than he who inſtruited my Children. and 
Servants in neceſſary duties. 
There are but too many who endeavonr 
now to make all whom. they hate, paſs for ſuch as 
love Arbitrary Government ; but as inmany paſe- 
ſa:es of my former life, l have preferred my Coun- 
treys intereſt to iny own, ſo in this Book. | endea- 
vour to oppoſe Arbitrarineſs, where 1t is. moſt 
dreadful, and thatis, in matters Criminal , in 
which Life and Fortune are equally expoſd; for 
he who diſmnterefledly declares his own opinion, 
be fore private _— occurr, (wherein intereſt or 
inclination may byaſs him) doth in ſo much pre- 
cludg himſelf, and others too (as far as his au- 
thority can reach) from the power of being Ar- 
bitrary; and lev others ſay what they pleaſe, 
twill ftand more inawe of my. conſcience then 
of my. enemies, and govern my ſelf more by 
my own reaſon, then by the giddie multi- 
tude, Thope Ineed not be jealous that our pu- 
blifl. differences will make any. unkind to this 
Book, | 


The Defign. " & 
Book, which is publiſhed for their ſervice , and 
which is now more accurate, than when it at br/t 
pleaſed them in Sheets. 1 did Print it, not only to 
corref the many falſe Copies which were abroad, 
but to drvert me from refining too much upon our 
publif debates; and 1 wiſh the reading it may 
have the ſame effett upon others. And that all of 
us would turn things to their true light, and con- 
ſider without paſſion how happy we are , who live 
under a Prince of our own, Religion and Blood, 
whoſe clemency is as extraordinary as his re- 
 Pitution, who governs us by our own Laws, and 
countrey men ; and diftributes all his own revenue 
amongſtus: That we enjoy by his prudence 
a profound Peace, whilft others bleed or tarve 
in laſting Wars. That all the Commerce. of 
Europets gathered in amongſt us ; that we are 
free from thoſe ſucking T axes under which they 
groan; and are but lately reſcued from a Rebel. 
lion, inwhich, after we had emptied our Veins. 
and Purſes for Religion and Liberty, we became 


Atheiſts and Slaves. 
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| I, (Y Crimes in general, and by what Law they art judeed in 
Scotland, 

The diviſion of Crimes, 

Blaſphemy, 

Hereſie, 

Simony, Baratry, = 

Treaſon : Laſix Majeſtas, 


Seadition, 
Poyſon, 
De Incendiariis, or, -Fire-raiſers, 
Witch-craft, 
Murder 
Of Duels, 
Self- murder, 
Partcialt, 
Inceſt, Sodomy, Beſtiality, 
Rapes,or Raviſhing, 
_ Adultery, 
Bigamic, 
Theft. 
Thefi-boot and Receipt, 
Hame- (ucken. 
Breaking of Priſon, 


The Index. 


2309. De Dardanatiis, or, Fore-ftallers, 
236, Uſury. 
243, The Bribing , Partiality, and Negligence of Fadges. 
255.. Defortement, 
268, Falſhood, 
236, Stellionatus, 
2909, Perjury, 
303, Of injuries perſonal andreal, and of infamons Libels, 
g09. Poynding of Oxen in time of Labouring, | 
314, Bearing of unlawful Weapons, "REY 
317, Beggars and Vagabonds, _ 
319, Robbery, Oppreſs:0n, vis publica & privata, 
331, Artand Part, Ope & Conlilio, 
347. Some Crimes puniſhed amongſt the Romans , which are 'not 
directly in uje with ws, 
- 
PARTF-: Fi 

351, (); Fariſdiftionin general, 
355. of the Fudge competent, de foro comperenti, . 
364, Furiſdittion f the Parhiament in Crimes, 
367, Furiſdiftion of the High Conſtable in Criminals, 
372, The Furt [dition gan ap ro the High Chamberlain, and 

Ma iſtrats of Burg S Koyal, 
374. The Furidie of His Majcſties Privy Council in Crimie 

pas, 
385, Of the Exchequers Furiſdidtion in Criminals, 
386, The Furiſd:tiow of the Lords of Seff1on in Criminals, . 
393, The Admirals Turiſdittion in Criminals, 
397. The Furiſdition of the Commiſſars in Criminals, 
401, The Juriſaittion of Regalitis in Criminals, 
411. The Furiſdiction of Sheriffs in Criminals, 
"To ny - he Criminal Furiſdiction of Barrons, 


Of Tuſlices of Peace, 
| 423, The: 


The Index. 


The Furiſdictian of the Fuſtices, and of the ſeveral Imploy-- 
ments and Officers of that Court, 


The Furiſdiction of the Fuſtices over Souldiers , and of Mt- 
litary Crimes. 


Advocations of Criminal Cauſes, 

of Inquiſition, 

of Accuſations, and Accuſers, 

Of Adwvocats and Procurators, 

of Libells, and the forms of Proceſs thereto relating, 


of Exculpation, and the other ptiviledges competent to the 
Defender, | 


of Aſsizes, 

of Probation by Confeſsion, 

Probation by Oath, by Writ, and by Preſumptions, 
Probation by Witneſſes. 

Of Torture, 


of Remiſsions, 
Of Preſcription in Crimes, 


Of Puniſhments, de penis. 
Of Criminal Sentences, and their Extcuttons, 
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' "Hdw Crmmes differ from Delis and aſh 
' "In what conſiſt the'nature andeſiexee of a Cryme, 
.. By what Lawes Crimes are puniſh'd in Scotland, 
. Howfar dole or deſign is neceſſ ar to the committing Crimer, 4 
how tendencies and inſinuatrons are punijbr,” 7. wal 
. hether Minors can commit 'Crymes, ' 212il2,qun95 
. Whetherfuch as ſleep 'can'commir Crymes;! © 01 2 01 9 
Whether fuch as are drunk arc puniſhable-for Crymes, 1202 
Whether furious perſons are puniſhable, | 
Whether an univerſity or collefive body be puniſhable 


VET>;-: OD Almighry havin created this Lower 

$2 World to be equally an inftance of his 

| power , and of his goodneſs, did furs 
niſh it with great vatiety-of 'excellene, 
I and - wonderful produgions ; - bur leſt 

#1 theſe ſhould be detac'd at. pteaſurei. 

WE man, who having ruin'd himſelf, : 

3, Y- 2» 1 little value, and'is much inclined to tuine 

Jay every thing beſides ;'' ' therefotie God did 

F "-.-—-1:.90t only. imprint upon his: ſayl' ſome 

Aetna Ehoialy commod principles whereby he is led'to loyevordet ; pou 
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| > Of Crimes inGeneral. 


ditdrs,: is not- criminal , 'though*38% 


dj epi zewiſe /fence. the xconomy and-government he had placed in 
thewo: {mich rewards and puniſhments; And ic was | Aug aaa 
theſe who did vertuouſly , . were to be rewarded , 'f6 theſe who 
were vitious ſhould be puniſht, which puniſhments are the ſub-- 
je&-matter of the,Criminal Law , and ofthis Treariſe. ; 
I.' Tranſgreſion., or p—_ , Is by Modeſtinus | obligamur,_ | 
ff. de: obl. & Att, made the root of all enormities , and is divided 
—_ into quaſi delifFa,& w—_— 4 oy roi ſuch taules and 
ral ons, 25,.2e {not fo hainous, that they. ve e. pU- 
SEN Fly ;\ſuch 2s ſroall ryors,, delje7, Es love 
2 more ſeycre puniſhment, bur. yet beeauſ&theyirtend ndt to wrong 
rhe Common. wealth, and publi& ſecurity immediately , theretore 
do r ot deſerve to be puniſht by any expreſs Law as*Crymes; 
Crymes are theſe, injuries; done: to''the: Colmmonamealehiiwhich 
are ſo immediat-age-heinous;' as thar they are: puniſhed" by:axpreſy 
Law, | This diſtin@tion is 'ufed. by "Matheas) : | but: Farinacing 
makes delifinm thegenys, and'divides it,”' incrimen., 1. males 
ficium , with us this fubtilty is. notwblerved, 1 for:the word Crime, 
comprehends both Crymes"\2md:Delicty;: The:Sunimonds raiſe 
ed for. accuſing in bath ;-2re. called: Graninal. Letters? and the 
Court in which both+ ate judged ,\. the Criminal 'Cowr,:: Neither 
uſe we the word malefice '1n any Cryme ; but in witch-craft, in- 
which it Gghiffes. aha prejudice:z.anddamnage + whichatifes from 
the unlawtul means ufed bySorcerets, 
72#h..Ja what:confifts; therniture' 6t 4 Cryme may: be doubted, 
and 4, $a':Reg, Maj. 'c,i., Accivil:Aftion is deſyned-to be that 
which concerns. Lands or Goods , - And a Criminal ARion-that 
whidb-cencerny Lite:or;:Limb, ' But Seer in his:obſe: vations upon 
that pldce ; daisgonlehs all that to be a'Cryme which concerns the 
publick)gdod-, , 'whether a 4orporal - puniſhment i, 'or- pecuniary 
mult be-icraved + .ibut-this. is alſo coo! general, . eſpecially ſince 
the: Law. divides Crymes in, publick and privat -Crymes:: and 
thine(G@red offer theſe confiderations,'-7; All tranſgreſſions of Law 
areqiot/Ciiminl, - 2. g, to:make@ngifpoſicion in defraud of Cre- 
£8: prohibited, 2,, Tat is 
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Of Crithes-in General. J" 
not only to be accounted 4 Cryme which beats exprefly ts be pus . 
niſhable. by corporal puniſhment, -orpecunial -mul#s : © torimmy/ 
Lord Renton's caſe againſt Foom, it wa© found,» vhatpuyrading: 
of Oxen intime &f labouring was Critinal:, . chough:1z\be noe 
appoyntgd by the At whereby it iis prohibiced, -robe:puniſhed by 
a definit puniſhment, Nor is ut expreſt co be a Cryme. ; like- 
25, ſingle Adyleery., is puniſhable , ;albeic ic be'nor: (declared 
to bea Cryme by any exprefte | Law with us,- 3; T hat cannot! 
only be thought a Cryme , | which/is commirted agaiaſt che Luw of 
Nature , for poyncing of Oxen is no more ſuch, than making fraw 


dutent difpoſictons, 


- JI. The true nacnre then of a Cryme may be comprehended, 
under, theſe general concluſions, Firft, that is a Cryine;" which 
is declared ſuch by an. $xpreſs Statute yas Murder, 'Treaſowy'': and 
itwere-to be wiſhr,, that nothing -were a Crymewhich is not d& 
clared to beſo, by a Statute .z for:this' would: make SubjeRs/in- 
excuſeable,, and preyent, the arbitrarine(s of Judges} ' Ant] fine 
by.the. ;general confent ot-Criminaliſts, © ciothing1s to be-accoune- 
:d. 4 Cryme or puniſhe criminally 3:'-bur what is forbid "by hi 
Law. , .uader an expreſs pain or puniſhment, | for-they obiaans; 
that: as there can be na puniſhmene infliced:;,) bur where'a de is 


committed :| ſo thereicag be no deli but where the Law hath #þs 


poynted 4 puniſhment, Chal Cof..r,- And? this isclear;, Lit 
ſt quis S, divus ff. de: Religioſ.,'' '& ſump,” fun, 1.: here f. ie 
wſufr. leg. Surd.conſil, 301, And yet Lawyers afſere that ſuch as dif 
obey,and tranſgreſs- any. prohibiting Law, may bepuniſhvatbi- 
trarly as congemness: of , the Law , 'ſarably: to''the-depre@ bf 
their contempt., !thoughs they: cannot be puniſhe Criminally'as 
guilty of a Cryme',; Cabal ibid, 2, 'T he tranſgreffing'arty Multi» 
cipal Law , which prohibits that which either che Law of God, 
or the Civil Law , puniſhes criminally, by corporal peniſhs 
ment, 9r a/pecuniary mulct.; 15a Cryme., and: thus thepoyndin 

Oxen., .intime'of labouring was declared a Cryme in the former 
decifion , becauſe though it wasprohibired by an expreſs Starute; 
which did bear no Mas z yer it unld-0o have deen pu- 
B 2 niſhe 


Ny Of Grimes im. General. 
| niſbt: according to the Civil Law, whereby it is declared tobe + | 
GCryme; 3; That-is: a Crime whereby che publi peace is ina- | 
ediat}y difquieted;' - Or whereby the''Law ot Nature is violates 
| ed x: "Thus:Inceſts 3. and Rapcs 3 were "accounted Crymes' with 
us:; before they were declared to be ſuch by an-expreſs Law: [And 4 
Beſtiality., and Sodomy , are Crymesz.- though yet we have no. ; 
Scarutes againſt them: 4, That is a Trime -, which long- cu- | 
fiome-hath puniſhe., by- corporal puniſhmenc/,”©0f by a-pecunia- 
ty, mul&, : inthe. Juſtice Cour, as fiogleand noc maniteſt Adul- 
| Wea all- which , ir appears thac the Law of God is the firſt 
founcein of our Criminal Law ;'And thugthelybel in fingle Adal- 
t&ry is only:founded upon the Law of Gadd,” And in utary welys 
bel.. upon the iMynicipal Law, and-the -Law' of God joynt- 
ly.- - 2; Our.Statutes., or Acts ot. Parliamene ,. are our proper 
Law; buteven:theſe may tun.in deſuerude, fo tar that they can- 
not be'the foundation of a criminal purſuit , : for former-tranſgreſſi« 
ons, Hince the people who know-not: Law, ſo much by-fexding'che 
Books'of Stacates ; dsbyiſceing the daily. praQtice'of thECouhrrey, 
ſhould not-be enſnar'd by. parſuits, upon old buried'Laws, which 
ſcarce Lawyers ſtudy ar know,: Nor can the people be thought to 
havecontemn'd ; what they'cannot : be preſum'd 'to have known. 
And our. Judicatdrsi,: by ordaining ſach ancient Laws to b&retiew. 
ed by proclatnations.;: doconjeſs.,. that\before, cheſe- proclamati- 
ons 3; theſe Laws were not- binding : - for elſe therenewing them - 
had þeen; pnneceſlar , and it it:were: otherwiſe: we hiye- ſo ma- 
ny p#nsl.Scdtutes now in deſuerude,, 'that+the:Leidges would be 
certginly-rained by them;. - And thus Collonel Bor#hmick havins 
pyrſued-the Maltmen Criminally forcontraveening the 92, 4&6; 
Parliament, Fs; 4. The Cougcel upona ſupplication repreſenting 
thir grounds, ſiſted that purſuir,, But deſuerude muſt be univetſ2], | 
avclent;-and;notorious,clſc the want of any of theſe three quilifi- 
£31988 +. will alter this concluſion, Andi yer I think: that deſue- 
tyde: cannot -: iv. futw um; abrogate a Oryme., 'and- enervate' the 
Law altogether. fince the: Parljament only, can zeſcind their own 


if] Laws: 


Of Crimes th General: \- 5 
Lays : not ſhould the people, niy nor our JadBes; be made [eviſſa- 
ro1S,. conſuctudinis nſuſq; longevi non wilis oft auttoritas.verum nin 
wſq; adeo [«i valitura- momento ut aut rationem wvincat' aut legem. 
1 2, C.que ſit long, Conſuet, which Thould tather hold inCrimes, 
chen in any other 4ulbjeQ*, _ becauſt'ir ſeems abſurd',” char it 
ſhould be lawful to the: people ;* £0 loofe themſelves from 'the' 
Laws made againſt chemſelves; and to gain impunity" by frequent” 
repetition of their faulcs - or to be? able to free themlelves from 
pamfangar 3 by concemaing theſe Laws by which they are infli- 
ed,” £ prior: ot 5 
 Thedecifions of our Criminal Court, as'of 2?! qur” other.,” d6'* 
bind | the ſame or ſucceeding Judges , rathet* out of decency; 
thed neceſſity , for nothing tyes Judges bur Laws, and none 
can make Laws, but the Parliament,”,” which is'yery -ſuirable ro- 
1" Nemv C, de ſent.” & tnier, 'whete Eton doth exprefly com- 
mand ye ullorum judicum ſententie proqure reputentur, The rea-' 
ſog whereof given in that Law, is quod non exemplis, ſed legiBus: 
eff. judjicandum, and the other reaſon. Z.' uit, C, de legibus a | 
imperator oft oluis legum conditor,” And' if: we 'confider how' 
much 'circunſtances. influence particular” cafes; how Judges may? 
fail where parties are nam'd,, "and 'thar-defifions paſs neceſſarily 
upon leſs premeditation then .is-neceſlary, ro Lawsz it will be 
found reaſonable, nor to truſt deciſions roo much, , Likeas out 
Tolces. do. make exprefs. Afts of. Sederunt', as we call them, 
when they reſolve tq regutar{jurore caſes; 'which were” angie-/ 
ceſſar if all decifions* did of rhemſelves bind.” --- Nor doftr the- 
deciſions of the very Parliament of Paris , bind even the pronioun-' 
rets themſelves for the furute, as Conan obſerves, lib; 1, c, r5_ 
A'nd ſofrail, and falltble a thing,” are mens jutgements, - eſpe- 
cially, where yores are numbered , and not*weigh'd :. or 'yhere* 
experience may diſcover the errors, which the” flarpeſt*reatori*: 
could not foreſee, . thar cherefore Judges ſhould no moreberyed 
from altering their decifions , thenPhiloſophers, to continue in che © 
ertors of their Youth, But yer whett" the arguments pro and 'con- 
'ra ' weigh equally, and 'reaſon ſeemspuzlet/where to encline, 
; the 
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thejauthority even. of-,our former deciſions, ſhould caſt the bal- 
lance, eſpecially where the ſame reaſon chen urg'd , was there 
preſſed , , and.in the interpretation of Laws ( of which deciſions 
are the beſt, iogerpreters) 1t a whole cract of deciſions can be pro-' 
duce, it wquld.infallibly bind,, whetein Craig dioz.” Je jure gug 
utimuy 48166 With Callſftrotys, I, 38." dr. leg, in ambiguitatibus 
que ex legibus profiſciſcuntar conſuetudinem , aut rerum Perpetus 
Judicatarum auttoritatem vimbegis abtinere, Where theſe deciſt- 
ons have proceeded ypon a debate ;; by which the reaſon of Tadges 
is much ripened, and the future inconveniences fully tonfidered - 
for as Pomponiys wellobleryes, 4. .z, S, his lezibus ff, de-ortgine” 
juris, his legthus latis capit ut naturaliter eventre ſelett, ut inter-, 
pretatio deſideraret prudentium anthoritate neceſſariam eſſe dr{pus +. 
And Durje in the caſe pt Hoom of Comgoun-kuowes, 
ſhewes ,us how the ;L, of Seſſion thoughcir not derogatory from 
their honout , to recreat a ſencence afrer.debare; which.chey had 


pronounced, when no Adygcats were compearing, 


We tollow the Civil Law in judging Crimes, as is clear by ſe- 
veral Acts of Pailiament,, wherein the Civil Law is call 4 the 
common Law, And #obert Leſflies, Heirs areby che 69, AT, Par, 
6, Fa,z, ordained:co beforefaulted for the Ctime of Treaſoa,, 
committed by the father according to the Civil Law, Aad fore- 
faulcor in abſence was allowed by the Lords of Seſſion, in _4»z0, 


1669, becauſe.that was conform to the Civil Law; and falſhood.ig 
ordain'd.ro þe puniſhr , according to:the Civil and Canon Law.,- 
44.22, Par, 5, 2.M. Andthat the Civil Law is our rule, where 
007: own Statutes and cuſtoms are ſilent, or deficient, is clear from 
our own Lawyers, as Skeen Annot, ad. 1, 1, R, M, c, 7. wer, 3, 


And by Craig |, 1- diog. 2. As alſo from our own Hiſtorians, Leſly, 


l. 1, cap. leg. Sqdtor. Bott, I, 5. hiſt: Camer, de Scot, Dotr,1. 5. cap, 


4. , Ang che fame is recorded of us, by the Hiſtorians, and Law- 
yetrs of ather, Nations, as Forcat 116, 1. hiſt, Angl, Petr, diamitis 
Geograph, Europ, tit, D. Eſcoſſe and Duck de auth, jur. civ, lib, 2, 
cap. to, and though the Romans had ſome cuſtoms, or forms, pe- 
cul;ar..ro the geniaus of their own Nation: 'Yer their Laws, in 

: | »* 'Crimj- 
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Criminal caſes , are of univerſal'nfe ,. for Crymes 2teche ſame 
almoſt kyery where,” ' 26 Boe; well /0bſerves, layts Romunas a Fub- 
ftiiavo: collet#ar- Yants Yatione O ſermonis| vnuſtite ofſe; tut nulla 
ſt nadiocrans fera-vel'ab humanirare abhorrens; que tas non furrit 


F admirata.* And K, Fa, 5. was ſoftondot the Civil Law',- as Boer: 


obſerves, : 4ib; 17, that he madean At, ordaining, 'that no man 
ſhnuld ſucceed to a great Eftate,  in'Scor/awd, who: didinot unders 
ſtand the. Civil, Law'z ant ereed -1worprofefſions ot'it-;- one at 
Saint' Andrews iy; 'and another at! Abettdeen;'” And when'Fames.the 
2. did by the 48 a of his '3, Parliament ordain that his Subjeas 
ſhould -be governed by no tor:aign Lawes, he defigned not.co debar 
the reſpeR due to the Romany Lawes; butto'dbviac theriyainpre- 
tences: of the-Pope, whoſe canons ,and!iconcefſioas witeodtiuded 
upon thepeople'as Laws by the Charch men of theſe'rimes, >.! +» 

1: The 4th: branch. of our - Criminat 'Law''atethe Books -0f-xeg, 
Maj; whichate in criminalibus lookt upon/as authentick; - Thus 
the Thief muſt be'! puniſht before the recepter: ,7 and !aiÞyfers: muſt 
be pares ewrie, &c, For which, and many other maximes;/:there 
is-no warrand befides- whar'-is contained/ 3m theſe Books of Ree: 
Mzjeſftr But why: thould this be 'doubred;: ſeing they-arecired as 
ſuch, AR'47; Parl. 6,F4, 3, . where it; isfaid,; 'thar wiltul-and 
ignorant; Aſſyters ſball be. puniſhcatcer the form:ob rhe Kibgs Law, 
inthe firſt Book of the Majeſty; .and-by-the:g85a@,14: p42 3, 
rranſgrefions vt; thas aQrare to-be'puniſhti:eonform. vo the Kings 
Laws, and of Regiam HMajeſtatem, likeasby the 54, P,'3, F, T. 
2 Comitrtee ot Parliament is ordained to meet and examine the Book 
of the Law, that is'tofty; 'Regram Majeſtaitmr, and 5» Dwium atts 
chiamenta, which: is xepeatet, 115, 1,14," P; F173. Andalbeir 
they: concain.many things which are not inuſe withuss yet they 
have beenin uſe, and this objetion' would:conclude, the Ads of Par- 
liamenc not to be our Law, Iris thea my.opinion, that X, Fa, the 
L;- hath: brought down fame; ot theſe collections: trom'!Zgland 
with hin, - Not find | tlieſe books cired betore this tame, © -*! * 
.- {Iris doubted - whether (the | Secret Council can by any AR, . or 


Proclamation,: euthet introduce a cryme. which can -inter tinſel of | 


life, 
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life, or. eſchear ; for the Parliamenc can only diſpoſe upon our lives, ! 
and fortunes;:). And ie-being the -:;repreſcatative ofthe Nation, | 
every man is in Law,: ſzid-eo- have conſented, rowhat theParliz. © 
ment doth ;:1 find Craig 0, bave been. of -opinion.that no: AR of _ 
Secret . Council. can intera Crime, peg. 38, © Not can the Coun- 
cil.,: by their Adts;, 'warrand any to do what would:be otherwiſe a 
Crime -2:oforicjes eff nelle'y eujus oft vellr, : And none can rake 
away. crymeg thuttſuchavcan introduce: a cryme, and theretors 
M*.Arthbr Beath,” being purſued s, for- killing:ſome:men;, . he als 
ledged, that theſe men ; were bringing Meal from 1re/and., And 
that by; AR of Council, it was lawtul eo fink or kill fact as contra- 
veened che Act. bo which his Mujeſtres Advocat did reply, 
thartheAevot Secter Council, could got warrand the killing of 4 
free Leigge; add the committing of : murder.5 which-reply ' was 
found releyant. - Butfince the Council are to ſecure the peace, and 
thatimany accidents may emerge wherein the publick peace can- 
not::be | gm withoue-chis power ;, it'were hard to limic them 
$6g'mycbor: zh 1llo 00% 090900 8 OY 2 
 ,ÞV. Whether defss:or; 2: wicked defigne,” be requiſite in: all 
crymes; is largely ereated of, by the DoQors, and is moſt fully de. 
bated., in the proceisof 0chiltrie, Balmerino, and the Marquiſs of 
Arzjle, And by:the-texts, $ plaruitjnſt, defurt, 1.3, ff. Deinjur, 
l- pen; ff.. ad Teg? ul. de cAanlt, Tr ſeems; ithar the wickedneſs 
of the defigne, makes only an: aAion criminal; but in:my judgement, 
this inquiry may be reſolved, in:theſeconcluſfions,. xz, Thar ſee- 
ing manxan ;only offend in what is veluntar to him, -.ic muſt fol- 
low,.. thet-che will.is. the only. touncain .of wickedneſs, And con- 
ſequently, itewas at fiſt: therdeſtgae of Lawagivers, only to puniſh 
ſuch Ads asweredehignedly: nfa)icious,, 2, Becauſe defign is pri. 
vate; and conceaPda@otchermind, which eſcapes the fevereſt pro- 
bation, Therefore in. fomecca{es, this .do/vs is allowed by Law, to be 
inferred trom conjeRures, and preſumprions, where the att isſuch, 
45 of its own natote, 'may be; good of evil,” accordingly as it is''eir< 
cumftaatiat :', as inpoyfon., the giving whereot may be occaſio- 
n<dby:ignoravce,” miſtake, or malice, -3,” Some acts are ſoitrre- 
> gular, 
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Of Crimes in Generah. 9 
gular, of their own nature, that the Law requires only thattheaR 
be proved, wichour proving the dole, or wicked defigne, as in So- 
domy, - Aduitery, 8&c, 4. Some as, though they benot wick» 
ed ot their-own nature, yet becauſe the delign.cannor ſtill be 
proved, therefore the contraveening the Law is equivalent to-de- 
fign, & dolus preſumitur contra werſantewin illicito, as the cone 
verſing with a woman after the Church hath forbid the ſame, 
and therefore the Doors divide do/um in verum.;F preſumtiuum. 
5. Where cheLaw hath expreſ)y required, dlejs, plefine there, it 
muſt be expreſly libelled and proved, as in the "Ai: 37, Par, 2. K, 
1a, 2, where it is ſtatuted, thatif any man wilfully receptrebels, 
he ſhall be forefaulted; but albeit /ata cu/pa, be equivalent, to dolus, 
in leſſer Crymes, yet the Do@ors conclude , that: where 
the cryme may inter death,or mutilation (loſle ot lite, or limb,as.we 
{peak ) there the groſleſt negligence, or lataculps, is not:equivalent 
to dolus, Clar, Queſt, 84, Num, 7, It is likewiſe much 'debated, 
whether an endeavour, zo commit a crime, be a crime, albeit the et- 
fed follow nor, Andalbeir,it be a rule, in theCivilLaw,that 2x m4+ 
leficiis, voluntas Spedtatur,'non exitus, 1.1, S. divus ff. ad leg, Cong, 
ae ficar,yet is generally concluded'by the practicians ot all, Nations, 
that ſimplex conatus, or endeavor, is not now puniſhable by death: 
Clar, Queſt, 91, Gothofr, 8. Conatus, But for clearing this, accor- 

cording to the principles ot reaſon, I ſhall form theſe -conclufiogs, 

firſt, Thit all indeavour, is an offence againſt the Common-wealth: 
though nothing follow thereupon: albeit ſomerimes the puniſhmene 
be conniv'd at, or mitigated, according to the ſeveral degrees of ma- 
lice, bur that it is in ic ſelt criminal, appears from this, that fimple 
defigne is puniſhable in treaſon, and ſome other atrocions-.crimes z 
becauſe in theſe,” eſpecially in treaſon, it would be too late, to proy 
videa remedy, when the Cryme is committed. 2, In lefle atrocious 
crymes, the deligne is puniſhe, if the comitter proceeded to aR that 
which approached nearly to the crymeit ſelf, .$1\djventum ſit ad 
altum, maleficioproximum, But this is not ſimplex conatus, but in 
effect isa leſſer degree of the crime, to which: ic approaches 4, 45 
if a thief, have put ladders to the houſe, which he re(olves to robs 
C ot 
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life, or eſcheat z for the Parliamenc can only diſpoſe upon our lives] 
and fortunes,... And it-being the-repreſcntative- ofthe Nation, | 
every man is in Law,; ſzid:to-have contented, towhat'theParliz- | 
ment doth ;:1 find Creig 6, bave been. of opinion that no. At of || 


Secret . Council. can intera Crime, pag. 38, © Not cat che Coun. © 


cil;; by their Adts;, 'warrand any to do what would:be otherwiſe a 
Crime :2:otoricjes oft nele'y: eujns .eft velle, ; And none can take 
2w2y.a crythes thuttſuch avoan introduce: a cryme,: and therefore 
M*.:Arthb: Benth,” being purſued:,. for killing-fomemen;,.he als 
ledged;/ that theſe men ; were bringing Meal from Ireland 3 And 
that by; Act of Council, it was lawtul co fink or kill fuchras contra- 
veened che Act. -/ To, which his Mujefties Advocat did reply, 
thattheAdvot Sectet Council, could got wartrand the killing of 4 
free Leigge; ard [the commiteing of : murder.5 which-reply ''was 
found relevant. -Butfince the Council are to ſecure the peace, and 
thatzmany accidents may emerge wherein the publick peace can- 
not::be on without-chis power ., it were hard to limit them 
$09'myebc;::z©r 12lio TT 0G 09070 G1 IR SY U.. 
- -\ÞV. Whetlier defs+-0ri 2: wicked defigne, be requiſite./in- all 
£rymes; :is largely treated of, by the Doors, and is moſt fully de. 
baced., in the proceſs of 0ch!lrrie, Balmerino, ard the Marquiſs of 
Arzjle, And by:the-tests, s plaruitjnſt, defurt, 1.3, f, Deinjur, 
I: pen; ff. a4 "Teg? jul. de CAunlt, Tr ſeems; that the wickedneſs 
of che defigne, makes 0nly an.aAion criminal; but in:my judgement, 
this inquiry may bereſolved, jn:thele concluſions, . 1, Thar ſee- 
ing mancan only offend in what is veluntar to him, ic muſt fol- 
low,.. that. che will is. the only. fountain .of wickednefs, And con- 
ſequently, itewat at fiſt: thetdeſigae of Lawagivers, only co puniſh 
ſuch Ads asweredebignedly: nfa)icious,, 2, Becauſe defign is a'pric 
vate; and conceaPda@otchemind, which eſcapes the fevereſt pro- 
bation, Therefore in: ſomeccaſes, this go/vs is allowed by Law, to be 
inferred from conjeRures, -and preſumprions,” where the a& isſuch, 
as of its own natore, 'may be; good of evil, ' accordingly as it is! Cir- 
cumfantiat : 1 as in poyſon., the giving whereot may be occalio- 
n<d by:ignoravce,; miſtake, or malice, 3, Some' aRs are ſoirre- 
MT gular, 
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gular, of their own nature, that the Law requires only that theaR 
be proved, withour proving the dole, or wicked defigne, as in So- 
domy, - Aduitery, 8&c, 4, Some as, though they be not wick- 
ed ot their own nature, yet becauſe the defigo cannot ſtill be 
proved, therefore the contraveening the Law is equivalent to-de-+ 
lign, & dolus preſumitur contra werſantews'in illicito, as the cone 
verſing with a woman after the Church hath forbid the ſame, 
and therefore the DoRors divide dolum in verum, * preſumiivuum. 
5. Where theLaw hath expreſly required, dole,9 Aefigne there, it 
muſt be expreſly libelled and proved, as in the*A<e: 37, Par. 2. K, 
1a, 2, where it is ſtatuted, thatif any man wilfully receptrebels, 
he ſhall be forefaulted; but albeit /ara cu/pa, be equivalent, to dolns, 
in leſſer Crymes , yet the Doors conclude , that. where 
the cryme may inter death,or mutilation(loſle of lite, or Iimb,as.we 
{peak ) there the groſleſt negligence, or lataculps, is notequiyalent 
to dolus, Clar, Queſt, 84, Num, 7, Itis likewile much debated, 
whether an endeavour, to commit a crime, be a crime, albeit the et- 
fed follow nor, Andalbeir,itbe a rule, in theCivilLaw,that #2 m4: 
leficiis, voluntas Spedtatur,'non exitus, 1.1, S. divus ff, 4d leg, Cor, 
ae ſicar yet is generally concluded'by the practicians ot all Nations, 
that ſimplex conatus, or endeavor, is not now puniſhable by death: 
Clar, Queſt, 91, Gothofr, 8. Conatus, But for clearing this, accor- 
cording to the principles of reaſon, I ſhall form theſe -conclutions, 
firſt, That all indeavour, is an offence againſt the Common-wealeh: 
though nothing follow thereupon: albeit ſomerimes the puniſhmene 
be conniv'd at, or mitigated, according to the ſeveral degrees of ma- 
lice, bur that it is in ic ſelt criminal, appears from this, chat fimple 

defigne is puniſhable in treaſon, and ſome other atrocious..crimes z 
becaule in theſe,” eſpecially in treaſon, it would be too late, £0 proy 

videaremedy, when the Cryme is committed. 2, In lefle atrocious 

crymes, the deſigne is puniſhe, if the comitter proceeded to aR that 
which approached neatly to the cryme it ſelf, $51djventum ſit ad 
attum, maleficiopraximum, But this is not ſimplex conatus, but in 
effect is a lefler degree of the crime, 'to which ir approaches 4, as 
if a thief, have pur ladders to the houſe, which he reſolves to robs 
CE or 
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or if he mix poyſon, but the' potion be ſpilt upon the ground by an k 
accident : Andalbet it be commonly received, that even in theſe * 


eaſes, affettas non. eft pmundendns, fine effecty, by the ſame puniſh- 
menc, with the aryme deſigned - yet I would diſtinguiſh in this, be. 
trwixtan effe&ciiappaited, by aa interveening accident; and that 
which is ſtopt, by the xepentance of the committer, for, where the 
defi2ne was only diſappointed, I think the ordinar puniſhment, 
ſhould nor be rr-icted, in caſes wbi deventum tft ad attum proxi- 
11M ti ads T5 0% wTvxoarr, Baſil: dt extraord: orim: { 1, And 
therefore the: Gat of. Szvey, did very juſtiy condemn 2 thief, to 
be hanged, whb had entered the houſe of one Girard to ftea} and 
murder,but was deprehended betore the theft was committed Goth, 
S. Conatus nam: 16, Por fince the puniſhment is only remitted 
x conats, Or indeavor, becauſe of the fayourable circumſtance, 
thatnothing followed thereupon, Sol think this may be counter- 
þallanced by che depravity ot the deſignge, in many caſes, As if 
one ſhould deſtgn co kill a whole tamily, or burn a whole cown, and 
feing nien are pun:fhe; not meerly for what isdone , becauſe:that 
cannot'be helped, as lawyersafhrm, but becauſe, thecommitret of 
#ctyme; may commit the like; Therefore I conclude that he who 
tefipned to commit, acrime , ſhould be puniſhed as it he had com- 
mitced-it,it he was only letted by accident, becauſe rhe Comm3n- 
wealth cannot be otherwiſe ſecure, And theretore it was admired, 
why in Faly. 1670, ' MF, Stanfields ſervant, was not punitht with 
eearh ſor tadeavouring to burn her Maſters houſe, albeic the was aps» 
prehended before any prejudice was done: But I would here add, as 
2 caution, that great p:#meditation, ſhould be proved before Cona- 
t#s be paniſhed capitrally ;- for that ſhowes the confirmed malice of 
the 'deligner, and is xquivalent, as to him, toſuccefle. 3. In mean 
arymes; where the effec followed not, upon the celigne, but was 
Hindred by repencance : I rhipk litcle or no puniſhment ſhould fol- 
low, for, nihil tam naturale quam unum quodg; eoxdem modo diſſolvi, 
quodligatumeſt, The i:ke ſhould aifo hold, where the deſign 
was taken up in paſſion or 'without premediration, becauſe there 
the committer, is not for the tucure, {0 much to be fear'd: bur this 


ſub. 
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{ubject will be more fully cleared in the particular fubſequenc ticles, 
for in ſome crimes, Copatys or indeayour, is more puniſhable then in 
others, 

Whether what teads to a crime, though it be not arrived at the {ull 
guilt requiſite, co make it fall expieſly under the Ratute,or Law, by . 
which thac crime is puniſhed, to which it approaches : has been of- 
rentimes doubted, As tor inſtance, to miſconſtruc His Majeſties 
Government, and proceedings; or to deprave His Laws , isexprelly 
declared puniſhable by death, by che 10, 4#, 10, P, F, 6, Whe- 
ther then may not papers, as tending co miſconſtruſt His Maje- 
fties proceedings, and Government, or beating inſinuations, which 
may raile in the people jealoutie againſt the Government be py- 
niſhr by chat Law ? And that (uch ;»ſinuations and tendencies are 
not puniſhable criminally, may be argued thus, 1, It is the inte- 
reſt ot mankind to know expreſly what they are to obey; eſpecially 
where ſuch great certifications are annext, as in Crymes. 2. The 
Law having taken under its conſideration this guilt, has punjſht 
the aQual miſconſtruting, or depraving, but has not declared 
ſuch inſinuations or tendencies punithable,& in ftatutis,caſus omiffus 
habetur pro omiſſo, 1, This would infallibly tend to render all Judg- 
es arbitrary ,, for tendencies, and infinuations, are in ef & the 
produd of conjecur: and PR may ſeem innocenr.,or crimjnil,qc- 
cording to the zeal , or humour, as well as malice of the judg- 
er, Menbeing naturally prone to differ in ſuch conſequential itt= 
ferences , and too apt to make conſtruQions in ſuch, according to 
the favour, or malice, they bear to the perſon, or cauſe, Are 

' not ſome men apt to conſtruct that to tend to their diſhonour, which 
was deſign'd for their honour, and to think every thing an inno- 
vation of Law , or priviledge, which checks their inclination and 
deſign? Whereas ſome Judges are (o violent in their loyalty, as 
to imagine the meaneſt miſtakes do tend co an oppoſition againſt 
Authority. And thus zeal, jealoufie, malice, or intereſt, would 
become Judges, if tendencies and infinuations were” allowed to. . 
be Crimes, 4, Men are o lilly, or may bein ſuch haſte, 'or 
confounded z and the beſt = ſubjeR to ſuch miſtakes, as thar 

2 no 
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no man ſhould know when he were innocent, Simplicity might 
oftimes become a Cryme : and the fear ot offending , might oc- 
caſion offence, And how. uncomfortably wonld the people live, it 
they knew not how to be innocent « 'Whereas on the other 
part-, it may berepreſented , thar- there are ſome Crymes which 
cannot be determined as to all degrees of guilt. Such as is the 
miſrepreſenting the Government, which may be done fo cauti- 
ouſly, and in-(uch various, and different wayes , as cannot be 
ſpecified in any Srarute, . 2, If the milconſt: ucting the Goverg-- 
went be a great gu:lr , certainly, what trends co it muſt be pu- 
niſhable to ſome proportion, 3, It is the intereſt of the Com- 
mon-wealtrh, that all eiſorders ſhould be puniſh'(d z and ſurely 
it is a great. prejudice to the Government, chat ſuch inlinuari- 
ons; or tendencies, ſhould eſcape unpuniſh?d. And as in the Ci- 
vil Law,. there are many Actions which have no definit and di- 
ſtant names , bue are comprehended under the general names of 
aitiones in faltum; And that there are ad7ones utiles, arifing 
from-the:reaſon 04 the Statute , as well as .direfe , which ariſe 
from--the words of the Law. :. So in-criminals , there re Aﬀtions 
ariſing from the paticy of reaſon, or at leaſt, which interring guilt 
in ſomedegree, are (uſtain'd with us,. raxquam crimina in ſus gene- 
#e;.\'4, The doing what may tend to miſconſtruct,. or raiſe jee- 
loufies:, is expreſly declared: puniſhable by the 60, AZ 6. Par, 
.9, M\''whereby.ic 1s'declared , that ſuch as ſow evil reports, tend- 
ing thorow raiſing [uch rumors, to ſtirr the hearts of the people to [e- 
dition, And by the 9, Act 20; Par, F, 6; It is declaied ,, that 
by the former Laws , every thing was declared puniſhable., which. 
tends to fedition , and difiention amongſt the people, And it 
endeavours be pun:ſhable , mucly more ought ten lencies - ſince 
tendencies are expreſs deeds, - Nor hath the Judge more latitude, 
nor is he more arbitrary here, . then he, anil the 10queſt both are, 
in judging what 15 arte and/patt , for that is determined by no Law: 
and becaute- it, could not:be determined, therefore a lybel 
tounded. upon arte and part in general, was ordained to be.{uſtain- 
ed as relevant by . our. Statutes, . 


V, What: 
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V,; What petſons'may be puniſhed', or are capable to com- 
mir Crymes ; will be-clear by determining what perſons are 
nor capable ., and whether.a minor may be punithed tor a 
Crime,” is contraverted amongſt the: Doctors 4 | and' for clear- 
ing .of the difficulty , we'' muſt "diſtinguiſh | berwixt fuch 
Crimes as are commltted' by contrivance; '& dolo mala, And 


i theſe a minor is to be puniſhed, if the do/e can be proved , /, 


un, Cod, fi adverſus dotem; Theſum of which Law tis, that «b; 
Minor. deliquit, per dolum reſtitutio nonprocedir,, fe1 ubi per culpam 
#65 ſubuenitur e6 per reſtiturionem. 2, In Crymes againſt the Law 
of:Nature , ſuch 3s Murder , A »»#n07, is lyable though not cothe 
ordinar puniſhment, but in meerly ſtatutory Crymes, {uch as uſury, 
foreſtalling ot Mercats,&c, He 1s not at all ro be pun:thed, excepe 
vhi malitia: ſupplet atatem-, which , becauſe it is: not-preſumable, 
ſhould nor therefore be inferred -, but fromwery-pregnant , and 
convincing probation, And ſeeing arte inall Crimes, ſeems ty 
require judgement and contrivancez it would appear, that though 
the Crime it felt were punithable in minors : Yet art and part 
ſhould nor, ſeeing that, in. effe@, depends upon Ads of the 
judgement.z, wherein minors may be miſtaken, becauſe of their 
fragility, and leſsage - and thus John Rae was not put to the know- 
ledge of an inqueſt , for being arce, ana part, of thete , becauſe he 
was not the:principal committer , bur went alongt with his fa- 
ther, and was nor. paſt :twelve years of age, I. Faxnary 1662, 
3, Thoughaiminor be puni{|uble whete he is pubertats proxamens, 
yet he is to be puniſhe more meckly ; and thus the Viſcount of 
Frendraught, was put to the knowledge of an Inqueit, for being 
acceſſory to the away-taking and privat impriſonment ot Grezory, 
though this was a ſtatutoily Cryme, And. thus Mzdlion,, and 
Machan were put to the knowleage of an Inqueſt, 26, of Auguft 
1612, and the 9, of March, 1671, . It wis tound afrer a moſt con- 
tegtious debate , that two boyes , the youngeſt whereot was nor 
twelve years of age , ſhould go to the knowledge of an Inqueſt; 
for caſting down of a houſe at their fathers command : albeit ir: 
wasalledged , that this at was not of its own nature Sunn, as 
murther, . 
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muither ,. or. beſtiality. , but its guile. depended-nponcircumſtances, 
which minors were not oblieged co know , as if the houſe belong- 
ed to their father , of which they were informed , and fo were 
not guilty, There, are ſome; Grymes alſo, wherein minors may 
be puniſke , and! are repute majors, per fictronem juris ( according 
to the opision offome Lawyers ) ſuch as fornication , adultery, 
ſodomy , & omnia delifta carnis , becauſe the guilt there con- 
ſiſts in the commiſſion of the fat , and not ina contrivance , and 
ſo minors may be equally guilty of theſe Crimes with ma- 
jots, -YetI difter.trom .theſe Doctors in this z for fince thecom- 
mitt:ng theſe Crimes , may be occaſioned, by levity , and va- 
cillancy of judgement in minots : and ſeing furious perſons would 
not at all be puniſhed for ſuch Crimes, I do think the age is ſome- 
what to be conſidered , even in theſe caſes; and that minors are 
not to be as ſevereiy puniſhr, as majors 5 fſeing they are not of 
ſo ſolid a judgement as theſe are, I find, lib, 3, Reg, Maj, c.35, 
$ 15, Andin anyot, 100, werſ, 3, c.,41, (ib. 2, that aminor is 
not oblieged to anſwer tor any Cryme by which he may lols life or 
limb, And a caſe is there cited betwixt His Majeſty and the Ab- 
bot of Parbroth, annot,e, 13,v.12, And Skeen cites for this/, pex, C, 
de autorit, tut, & 1, 1,8, occiſorum ff, ads, C, Sillan, & Cap. 2, 
de delift, purer, extrav, The reaſon ſeems to be , becauſe a mi- 
nor may ( being pnrfued whilſt he is minor ) omit ſome defence 
competent to him, And ſince a minor is not oblieged to debare 
de harcditate paterna, whilſt he is mirror z much'leſs ſhould he 
be oblieged ro defend in a c:iminal puriuit , «bi calore juvenils 
 pote#t dicere wel tacere quod ei nocere poteſt, So that it ſeems, that 
albeir-a minor may be puaiſhe tor {everal Crymes committed by 
him when he was minor, yet is he not oblieged to anſwer for any 
till he be major, Bur yet in the Viſcount of Frendrauchts caſe, it 
was found that a minor was oblieged to anſwer toan inciterent 
eveli Curing his minority : But whether a minor confeffing will 
be reſtored againſt his conteflion, is fully debated in the title coz- 
5-107, | 
+ (ry Such ascommit any Cryme whilſt they ſleep , are com- 

» pated 
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pared to Infants , 4, , ſervus I, fi fornicarins ff: ad 1, aquiliam, 
21d therefore they are not puniſht , except they be known to have 
enmicy againſt che. perſon Killed ; or that traud be otherwayes 
preſumable: quocoſu, they may be punilke extra ordinem, Farin: 
ueſt. 82, | 
, Ci, Such as are drunk , are ſometimes for want of dolce, 
and malice , more meekly. puniſhe than others 3 eſpecia!- 
ly if they were cheated upon; deligne , | into- thac condition by 
others, And in this caſe ther Law diſtinguiſhech 7»ter ebrios, 
who are rarely diuak , & -brioſos , who are habitually drunk : 
for thele laſt ſhould be moſt ſeyerely puniſhe , both tor their drua- 
kennefle, and, tor the cr:mes occafioned by-ir, Bur ſuch ag make 
themſelves drunk upon defign to excuſe or leſlen-thereby the guile 
they are co commit, merit,no favour, and ſuch as knew they were 
ſubje& to extrayagancy in their dri2k, meric as little, Cabal.caſ, 297 
I have not in our Law tound drunkenmels to defend in either caſes ; 
And it was repelled in.the purſuiceaf murder purſued againſt the 
Laird of Spot and Douglas:; for killing Hvom of Eccles, Anno, 1667, 
Yet I think that in ſome circumſtantiat caſes, the Council may mi- 
tigat the Sentence upon this accompt, But it 15 never a defence 
againſt che releyancie : Such as gre turious, are not 1n the conſtructi- 
on of Law, capable rocommitia crime, ;$t4t,,2, Rob, 2, for the 
Law compares them to infants; or:to-dead men, lege fiquis ff, de ac- 
quirend, hered, to ſuch asareabſent, l. ſed, fi. f. de injuriis, and 
makes them to be no more guilty becauſe of the crime they commit, 
then a Rone from a houſe,or abeaſt zs to be repute guiltyand puniſh- 
able for the wrong they do. 24am ſi\panperiem pecus dederit aut tegu- 
Ja ceciderit, l. 5. ff, ad; 1, aquil: and the Law commilerats ſo tar their 
condition, That it expoſtu.ats with ſuch as would purſue them tor a 
cryme, & non exigas penas ab eo,quem fati infelicitas excaſat, quiq; 
furore ipſo ſatis punttur, |. Infans ff, ad, 1, Corn, dt ſicar: they are ex- 
cuſed by their own misfortune, and ahuncantly.” puniſhed 
by their own fury - but-fince the Law protects furious per- 
ſons from puniſhment , becauſe they want all judgement, /, 14. 
fr. de officio prefids, It follows naturally , that this privi- 
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ledge ſhould be only extended to ſuch as are- abſolutly furions, 
2, It may be argued; 'thar ftnce the Law grants a total impunity re 
fuch'as-are abſolwtely {tirious, that therefore ir ſhonld by the rule'of 
proportions, leffen and'moderat'the Puniſhments of ſach, as though 
they are not abſolutely mad, yet are hypocondrick and melancho= 
ly:to ſuch a degree, that it clonds their reaſon, qui ſenſum al:quem 
habent ſed diminutum', which Lawyers call j»ſa1i4, and the Greek 
ogvers 3, That ſach'as ſhew any ads of reſentment; or revenge, in 
the wrong they'do, ' may be puniſhed with ſome degree of {everiry; 
ſince they thow ſome degree of judgement : But yet the Parlia- 
ment of Par# is juſtly condemned by all Lawyers, for having cauſed 
execute a mad man, . who had Killed one thar had ſtruck him rwo 
dayes before, but-ſince he did ſhow memory'and revenge inthat act; 
he might have been puniſhed jaſtly to ſome moderate degree, 4, 
Since thereare ſome mad men who have lucid intervals, whoſe 
fury has its tides, and waxes and wanes , like the moon upon 
which it depends; gquios furor, ' ſlimulis ſuis variatis wicibus 
accendit, 1,14, fr, de of ficio prefidis, that thereforethey ſhould 
be thought capable to commit crymes when they are in 
their lucid interval but not when they are agitated by their fury, 
But here it may be doubted, whether the crymes committed by a 
-mad'man who has lucid-intervals, ſhouldbe. perſumed to have been 
committed by him when he was in his fury, orin his lucid intervals, 
and the general concluſion is, that though every man be preſum'd 
ro be ſound in his judgement , - till the contrary be proved, quia 
qualitas que incſſe debet , ineſſe-preſumitur : <Alciat preſump, 
-T, Yet,: when a man is once proved to have been futions,' the Law 
preſumes that heſtill continues furious, till the contfair be proved, 
tor madnefs is but too ſticking a diſeaſe z any is ſeldom or ever cu- 
red. And chis preſumption ſhould rather hold in the committing of 
crymes, [then in*ny thing elſe; tor the committing of.a ctyme, 
looks l1ker the madneſſe, then the lucid intetwals, ' And yer it my 
opinion were otauthoriry enou2h, I would limitithisrale in rwo ca- 
ſes, 1, It the' madneſſe had fixt to an. ordinary interval, as 
the hight of the moon in lunaticks, I would preſume that if the 
Cryme 
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Cryme were not committed at-chat time, it behov'd to be pre« 
ſum'd it was commitced inthe lucid interval, 2, It the perſon 
offended was one againſt whom the offender had' prejudice.in 
his lucid intervals, or betore his madneſſe, or if he ſhew any 
wit or.conttivance in the execution of the wrong he did , IT 
would preſume, that the offence was committed in the lucid in- 
tervai: Butbecauſe the Crymein theſecaſes would be founded 
upon preſumprions , I think the puniſhmene ſhould be leſſened 
upon that accompt; and poſlibly that Judge would not be much 
miſtaken who would remitſomething of the ordinary puniſhmear 


in all Crymes committed , even where the lucid interyals are 


clearly proved: for where magneſle has once diſordered the judge- 
ment, and much more where it recutrs often, it cannot bur letve 
ſome weaknes , and makea man 2n unfit Judge of what he 
ought to do, eft rantum adumbrata quies , intermis[io, ſed nou ve- 
ſipiſcentia integra: Andas out proverb well obſerves, once Weed, * 
ay the worſe. 

Te is ſtatute by the 24, Chap. Star, 2, Rob. 2, Thatamad 
perfon ſhall be kept by his friends, and it he commit any wrong, 
it ſhall be impured to his friends, and keepers; bur though 
theſe may be made Iyable civily tor any damnage the furious man 
doth, as a Maſter is in Law liable for the prejudice done by a 
wild beaſt, which he keeps; yer ic were £00 ſevere to puniſh 
them corporally for the murders, and other Crymes which tre 
commits., except where they are commanded by the Judge to 
keep him exaRly , which ought not to be extended againſt ſuch 
a$are only his Curators , or neareſt of kin; Bartol, ad l, divas, 
f. de off. preſid. - . 

It is generally agreed to by Lawyers , that furious perſons 
commirting a Cryme in their ſury , cannot be puniſhe tor ir, 
though thereafter they return to them(elyes - , for in puni- 
ſhing Crymes, the time of the commiſſion is to be conſider- 
ed z though Faſon, Tiraquel. and ſome others are of opint 
on , that if the Cryme was very atrocious, the mad man reco- 
vering, may be puniſhed, "a for this they inſtance the _— 
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of-Ceftile, who: puniſhed with death; a man who hag in his 
fury wounded her Husband King Firdfinend 5 2nd they cite 7, 
14... de. of ficis prafidis;- Bur the itiſtanece is foxaded upon the 
paſſion ofa woman ; , and that Law ſpeaks only of Crymes com- 
mitted in- a lucid inceryal, ' And whereas Caballus thinks ſuch 
a puniſhiment:neceſlar , . for fatisfying the diſcipline of the 
Church ; I fhould rather think, chat the Churth ſhould of 
all other , leaſt puniſh cthac misfortune , it beiftg againſt Chri- 
Niao-charity, roaddaflition tothe aflited, : * Ard ie were btu- 
iſh for. Church: men co be more ſeyere , then'the madneſs it 
{elf was, which wasſ6 charitable as to take its leave, Aga man 
ſhould: got be puniſhed .in- his healrh , for what he did when he 
was mad-: : ſo upon the otherhand , a man Whocommitced” a 
Ctywe in his health, ought not to be putiiſhed boutly |, #f he 
thereafter turn mad : - tor then he is not Rnfible of correfti- - 
on, which is one of che great defignes of puniſhment; Any to: 
Puniſh. him then , were to endanger his ſoul-: nor. would the 
people- be deterred fram-vice , | but. woald rather be troubled 
with psflion at ſuch a ſpettacle © but yer ht may be-punithed; - 
in bis goads , Clarns quef, 6, tells us of one who wis [coitts- 
ed for perjury, though it was alledged he was mad , but this 
Lf} feems too. ſevere, for the reaſons forefaid ; and fince a nitd 
man-is lookt upon-as abfent , it may'be juſtly dottbted-,” wHes 
ther be may be proceff'd during his madneſs ,-Tor a Cryme tine 
witeed by him while he was in health, even in ortet to the” ine 
icing a pecuniary puniſhment : -and that becauſe abſents can- 
nat by our Law be try'd criminally : and becauſe, mad men 
cannot inform their Friends or Lawyers, ſo as they may pro- 
por, their juſt; detences, But Tiuce abſents' nivy be tryed tor 
Freaſorr, by the late Act, it would therefore appear, that 
mad men-may be likewiſe accuſed' for Treaſon during their mads 
neſs ;,.. It. may be likewiſe doubted 1t he who uſed any means 
co: make bimtelf mad aiter his. fenrence , may not be put co 
death-, natwithitanding of his madneſs, finte that madneſs was 
eccafioned by: timiylf,: and. fo. ſhould gor-diſappoint the Law, 
Yo But -: 


Of Orimes in Generdl. (8 


But Clirargueſt, 6:5 of opinion , »thaeit dughe to defead him 


trom all corporal puniſhment, and Caballus Caſu 298, nam, 27, 
is a\fo'of opinion , thac even he who commits 2 Cryme whilf 
heis'mad , chough he himſelf occaſioned che madneſs , yet he 
is got to be punithed by the otdinar pnniſhment , forthe Law 
doth':noe\ preſume that they |made themſelves furious . upon" 
defion, * I} w 3 [21 ; | | , 
IK. Whether a colleQive body of people, oruniverfity, ſach 
25 aBurgh,or Incorporation, may commit a Crime, ſeems debare- 
able: And HIpiay. ſeems to deny it /,fed & ex dolo ff, de Dol, Mal, 
whoſe words are, ſed an in municipes de dolo detur attio,dubjtatur, 
eropmro \' ex fuo quidems non poſſe dare, quid enim manicipes fatere 
poſſnt. But I conceive that we may clear this point by theſe pg- 
ficions , #$.,' That properly Incorporations cannot commit 'a 
Crime; - for rhey are jus, mon perſous, 2. Crimes which 
confiſt in- amiffion , ' may be fixed upon Incorporations, as if 
theit Magiſtrates omire what the "Law commands, Z, Fa- 
benius' E, de- Sacro-Santt: Ecilefia & 1, fi procurdtorem , 
mandati, 7, -1n theſe things which 3re proper only co be done 
by 'Incorporacions , ſuch as in making Acts , raiſing, and. 
ufing'ualawful Judicators : Incorporarions may be ( id to be 
evilty-6t whac' their! Rulers commit -- Conſtit, freder,” de ſtat, 
& conſut, 4, Even theſe Crymes which are ordinarly come 
mitted by privat men, ſuchas Murder, Oppresſion, &c, are 
in Law ſometimes charged upon the Incorporations z; if thefe 
things be done by command of the Rulers, /, Merum, ff. quod 
metns cauſa, 5. Nodeeds of the Magiſtrats can infera Cryme 
againſt the Incorporation , except the body of the people con- 
cur : for they repreſent not the people in their Crymes , but in 
their Gqvernment: and they were not impower'd in their ele- 
Aion to'commic Crymes , /, ſi procurator S, Celſus ait, f, 
ae condit. indebit, '6, It one man oppole what may -be a 
Cryme , then the Incorporation cannot be guilty ; for 
the univerſicy there —_— be ſaid to offend : ſince all 
1D 2 *CON- 
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concur'd not.,, -&: in damno witande. ,. potior eff: conditio ne« 

artis, | fry 

Hoy far Incorporations may be punithed , may be likewiſe 
clear by theſe moms » 2, The Incorporation offending, 
may :be ordained to reſtore ,- in ſo far as they got advantage, 
l, Mctum autem ff, \quod met. canſ, & l; ſed & ex dels: ff de 
dol, mal, 2, latheſe Crymes wherein: the fathers may be pu- 
niſhed wich the chil.«en , ' ſuch as: Treaſon , Incorporations 
may be likewiſe puniſhed, for their innocence is not more fa-- 
vaurable, then that of Children, Barzol, gives ſeveral inſtan- 
ces., where Towns. have been for Treaſon condemned. to be. 
plow'd,. 3, If an Incorporation offend in-doing things that-are, 
only proper to be done by Univerſities, then the Utniverfity may 
be puniſhed, by confiſcation of a part of their common- good: but: 
if an Uniyerſity ſhould proceed ro commit a. Cryme , which is 
uſually commitred by private perſons , ſuch,as the going with, 
diſplayed Banners to. oppreſs their. neighbours, , then ,j.jas the 
deeds of privat citizens cannot wrong the Incorporationz. ſo.nei- 
ther can the deeds of their Rulers, And Bart, is of opinion; that 
if the Incorporation be fin'd ,. ſuch as are innocent ſhould nat be 
liable to pay any.part of it., but it ſhould all fallupon the aorsz 
Are, 1, 1, ff. de Magiſirat, conveniend. tor they-were not, im» 
powered in their eleion to,.commit.Crymes,, as {aid is;. Mo 


| 1 WW" 
T FF .L. BIKE 
. -- + » Thediviſionof Crymes, - 


COUT 


—_—_— 
——_ _— 
— —— —— 


G_ 


 Crymes avepublick or privat,” 
Ordinary or extraordinary. 1 
Capital br not capital, ' | OO 

: Oveult or manifeſt, OOO 0 
Atrochys or not atrocins,” © 

- Statutory and ſuch a1 are not puniſh'd by expreſs Statme: 


DS www 


""NRymes'are divided by the Civil Law/inco publick-Crymes; 

2 and privac-Ciymes', publick Cry mes ate:defined to be 
theſe,” -which- any privat 'perſot' may purſue, | for 'publick re- 
venge ,. and- whereof the puniſhment is ſtated 'by an expreſs 
Law-, Sx,” inftitut, de publ, jud, And a privat Cryme which 
nohe can putſue., ' but the party-injured;gnd-which is not de- 
clated to be# publick: Cryme by'an/ expreſs Law; But many 
6f the Dod@ors'} do'of tate conclude - that all Crymes which 
are puniſhable by the Staeure of any pareicalar Countrey, are 
e0 3þſo-,* to be accounted'ptivat Crymes,  fatuta enim ſunt leges- 


Pidiciorum privatorumBal, adlig. ult Cod, quitefta fac, poſſ, Yet 


this appearvto bei miſtake','for if a' Stature ſhould allow'any 
perſon /whatſoever: to''ptarſue'the' Cryme',- therein torbiddeny 
that Cryme would he doubtleſsa publick 'Cryme , for the true 
notion of a publick Cryme ,' ſeemes to be that ,, wherein the: 
Common-wealth is immediatly concerned-either by Intereſt, or- 
Example; by Intereſt; as in'Treaſon; -or coining of falſe Mo-- 
vees, by Example,” asin Murder, Witchcratty ec, ON 

ough 


oder an 
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- though the Common-wealth benot immed iately concerned , as 
2 body , yet every particular perſon of that body is concerned ; 
becauſe he who comntjgted that Cryme , -may eommic the ſame 
again , & ſemel malur, ſemper prdſumithr malas, in codem ge- 

| nere malitis, So that eyery ones having power to purſue a 
Cryme, or a Crimebeal \drolared; pyblick } by an expreſs 
Law , are not the true conſtitutive differences, berwixt a pub- 
lick Cryme, and a private 'z but are only the effeds theres 
of - for when the Kingdom. or State , 'doth.figd+thac any 
Cryme, is of dangerous, and univerſal ega{equences thon they 
allow, very juſtly, that every privat man Makaccine..: With us 

in Scotland, the veſtiges of this diſtinRiog..,., Qare,ue to be 
ſeen for , albeit his Majeſfies Advocat may purlewithout the 
concurle of the patty. injured :..Yet ng other perſoa wilt be als 
lowed to purſue any Cryme, nifi ſwam vel ſuorum injuriam 
proſequatut,' and that every privar' pecſes: ;-t2y not purſuc ig 
all Crimes: z isclear;y Aron gn 16,4 Rey.; Mojy where i 


Treaſon, 4t is! ſaid:;) that every man way purlye;; which had 
been uaneceſlar, 3t;every perſon. might; pwiuc in every Crune, 
and thus -- MF cal — Leecers in his qwn name; 


againft,:Charles:;Ling[gy.y: torikjlling-his Father, /jn {ly 3 668, 
ther Juſtices would Detainee gal ati dis: intance ; - bg+ 
cauſehe could? ob praye. that he was ſono the-defunR, 'and 
face his cHdjrſtzes Advocat,, repreſents in all ' criming] pure. 
fuics, che pablick-s andas i244 preſameable,, thac he: will nog, 
retyſe his .concarſe., i, © he. will be punifhed, . it heaatule the 
fame,” It weetheefarPinconveniens, and vanccedaiy gg tha 
evsty Privat. man: ſhould be allowed ghe-libery,, of! purlwng 
Crimes:inwhich hewete norintereſted - this fiſtinAtionis wilch 
abwſed-ia the Pooks ot Bag, Maj. For in then publick Muzger ig 
defined $9. be that ,. vial is commirted by: tarethgught (ellos 
ay: and private Murder whichds gommrnd:! varhout being 
knows. any,gybytirheiperony be War complicts Im. Main 
COM, 2.20, 15, 
1I The Civil Law, likewiſe divides Crimes inordinary, and 
* EX= 
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polnted no particelar priiſſtnibne ;/ ofdinety efimies' were ſach: 
a6 dos 6 id piin; decerntined bythe Law, and: 
wis therefor called Gi legnrimmdan, i OO | 

II. Crittes ate likewifedivided; into ſuch as were capiral, or 
not capital, Capital crimes ate (ueh, 25 are puntſhable by dearh, 
batif{hment; or lofs of ſiberty - £6 called 2 04pitis diminmtione ;" 
bat with'ts phiſe tflines zre ory called capital, which are pnaigt”. 


| able by loſs of life orlimb,. 


Iy, Crimes are either occult, or manifeſt * occult'crimes are 
thele; which atherare ovecutr of —_ own nature, as Hameſuck 
en, Conſpiracy, Adultery, or ſuch 4$are occule by accident, ſuch 
as Winders coltiftiieted by TIrm-keepers- bros cheit]- Gueſts, . 
Though murder of its own natore be/nor octhlt , fince it is oft- 
times openly committed; "This diviſion is conſidered by - Layw- 
yers, either in order to probation 5 becauſe in occult crimes + 
leſs exact probation is accepted :And thus with us the being rob'd 


/ at Sea was found probable by theſe inthe Ship, becauſe no other 


probation could be had there, And it is againſt che intereſt of 
the Common-wealth that Crimes ſhould paſs unpuniſh'd - Or 
they conſider this divifion withreſpe@ to preſcriptions, becaule ir 
is debated whether when aStartute appoints aCrime to be purſu'd 
betwixt and ſuch a day, that time-thould run-in occult crimes, 
from the time the crime was committed, or from the time it was 
known. In occult crimes alſo, totture is admitted raore eaſily 
then in other crimes, 

V., Crimes are divided in ſuch as ate atrocious, and ſuch as are 
not, Attocious crimes are theſe wherein the guilt is very great, 

VI, In Scotland,crimes are divided in ſtatutory,and (ſuch as are 
not puniſhed by an expreſs Statute, as common Adultery , Be- 
ſiality, &s, Andalbeit it was controverted in the Lord Rex- - 
touws caſe, Fan, 1666, that the poynding of Oxen in the time 
of labouring, could not be accounted a crime, becauſe it was not = 
declared puniſhable by an expreſs Statute; yet the Juſtices found, -. 
that eo ipſo it was forbidden by a Statute: It was in (o far H—_ | 

-— becauſe - 


Thien of Grinkes. — 


_ evtriordintry 5 extraordinary wele thee wherein the Law had 


24. T be diviſion of Crimes. 
becauſe Authority was thereby contemined , eſpecially having ' 
been formerly declared a.crime by the Civil Law, , And it were * 
unreaſonable to-think;that Adultery , albeic ir be not nocour, 
ſhould bea crime, albeit its penalcy is not expreſt by a Statute, 
And with us py of old it was moſt ordinary to forbid 

crimes without expreſs ſan&ions, as may be ſeen in ſeveral Acts 
ef Parliaments Likeas by the Civil Law, extraordins:y crimes 
were declared to be ſuch, as were-forbidden by Law, bur where 
the penalty of the Law was not determined , from all which ic 
appears, that the eſſence of a crime conſiſts in its being forbidden, 
and not in having its puniſhmene ſtated by an expreſs Statute, 
though I with it were otherwiſe, Ss 

What Crimes are called Crimes of the Crown, or Pledges 
of the Crown, is treated largely Title Regalities > What Crimes 
are called Crimzina excepta, is declared in the Title Treaſon, 
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What is Blaſphemy ? 


I 
2 The ſeveral kinds of Blajphemy, 
3 PWhether Ignorance, Repentance, or Railery be good defences 
againſt the puniſhment, / 
4 What is the puniſhment of Blaſphemy , by the common- 
Law, 


5 What by our Statutes * 
6 Curſingof Parents, and ſwearing, how puniſhed? 


Laſphemy is called in Law , divine leſe Majeſty } or 
Treaſon z and it is committed either by denying that 


'of God which belongs to him , as one of His Attributes -: 


or by attributing to him that which is abſurd , and inconſiſtene 
with his Divine Nature, 

II, Theſe who ſwear by the Head, or Feet of God, are 
ouilty of this Crime by che common Law, c, 51, ſi quis per des 
capillum 22. queſt, 1, wvidentur enim amplecti anthropomors- 
phitarum hercſin que membra deo tribuebat : By that Cannon 
they are alſo puniſhable , who delate not Blaſphemers, Albe- 
it regularly what is ſpoken in paſhon be more moderately puni- 
ſbed, yet it lefſensnot a Blaſphemers Crime, Hoſtien, tit, de 
mal:d. except he ſpeak at ſuch arate, as clearly indicats that 
he is fturious., or ſomewhat diſtracted : or if he recover him- 
ſelf, and teſtifie immediatrly his contrition 5 thus Sociz, relates 
conſilio 102, that a Jew who had denied the Omniporence 
of God , was abſolved from a purſuit of Blaſphemy , bee 
cauſe he immediatly threw . upon the ground , and kiſt 

it, 
i. 


it, andreftified an extraordinar horrour, which Lawyers ſay, 
is an extraordinar (puniſhment, and oftentimes exceeds the 
fear of Death. And there are ſome Lawyers, as Abbas & 
felin adcap, 13. de jure jur, who conclude , that either he 

who blaſphems paſſionatly , is unl&vfully imployed when he 

falls into that paſſion, as inÞlaying at Cards , Drinking, 

8&c, and then-his paſſion doth nor leſſen his Crime : Bur if 

he be honeſtly employed , as doing huſineſs, treating for his 

Friend , and then if he blaſpheme only in paſſion, it letlens 

his guile , and ſhould mitigat his puniſhment : bur why, ſhould 
paſſion excuſe Blaſphemy more chen Murder'z if it be noe+ 
becauſe the fall cannot be repaired by Repentance\, 2 man be- 

ing killed, but chefault\in-Blaſphemy 'may be excinguiſhed* 
by Repentance, | | 

III, Clarus thinks that theſe who Blaſpheme in jeft are to 
be lels ſeverly puniſhed ; and that Rufticiry mitigats the or- 
dinary puniſhment in this caſe 5 but Gothefredus is ,. as tothe 
laſt, of a contrary oprmion, becauſe Ruſticity exciyſes not from 
the knowledge of the Law of Nature , much'leſ$0f' God,. 
but they may 'be reconciled cus, that: open'groſs Blaſphe- 
my, is equally puniſh1ble in both ; bet nor conſequential and 
indire& Blaſphemy ,. as, it a Countrey-man ſhould erte in the: 
Perſons * of the Trinity , which ſome.remot High-landers-are- 
{o ignorant of, as'not to know, thoſe ſhould rather be 
pitted then punifhed , except they add obſtinacy to Blafphe- 
my, vid. Cabal caſ.296, 

IV. The puniſhmene of Blaſphemy , is Death by the Law,.. 
Nov, 77. by the Canon Law +  Publick repentance for the 
firſt fauſc, and the ſtanding at the Church Door , with an in- 
famous Mitre., or Paper Hat for a relapſe, 

V. By our At 21, Seff, 1, Par, 1, C, 2, Blaſphemy, 
Ratlers againſt God , or any of the Perſons of the bleſſed Tri- 
nity,. ſhall be:likewife. puniſhable by death , if they obMi- 
natly continue therein; From which A it is obſervable, 
7, That this Crime can: only be. tryed before the ug 

an 
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and.cherefore got before the Lord of a Regalicy, though they 
haveequil power, as hath beed'toimerly obſerved, 2, Di- 
tration is only..excepted here, fo Ignorance, Paſion, Ru- 
Kicity ,- or Razlery excuſes aot ; ram exceptio firmat regulans 
in non exceptis , and.yet theſe may excule from the ordinar - 

uniſbment , in. ſome: circumſtances ; bur are never defences 


againſt the relevancy, 3. It may be doubted , why the de- 


nying God ,. or any of.the.Perſons gf, the "Holy Trinity, 'is 
only puniſhable by death, if they continue obſtinat there- 
in. And yet the railing upon , or curſing God, or the Trini- 
ry, is ſimply. puniſhable , without obſtinacy : and the diffe- 
rence:ſeems to be, thatcurting,, or railing againſt God , can«+ 
not proceed from Ignorance, bur argues Malice : - whereas the 
denying Gods Attributes , or the Ttinity , may proceed from 
Ignorance, 

It may be doubted, if with usa perſon who fhoald call him- 
ſelt the Son of God , or the Meſſias , could be puniſhed as a 
blaſphemergand itis ſaid thattheParliament of Eng/and thought 
he could not : and therefore Fames Wailor was only ſcourg. 
ed for this Crime, Yet I think he could be reached by our 
foreſaid A, asa perſon who rail'd upon God, and the Trinity, 
For to make our ſelves equal with them, is to rail againſt , 
and vilifie them, 

VI. Curfing of Pgzents , viz, Father, or Mother ( but no 
others) is puniſhable by death, if they be paſt ſixteen, orar- 
bitrarly if they be below ſixteen , and aboye puniſhable, (vid 
tit. parricid) AG 20, Par, 1, Seſſ. 1, Ch, 2, 

Juſtices of Peace are by the 38, Ai 1, Par, Ch, 2, to pu- 
nith ſuch as curſe and {wear profanely , and exact trom a Noble 
man twenty merks, a Barron twenty merks, a Gentle man, 
Heretor , or Eurges ten merks, a Yeoman fourty fhilling, a 
Servant twenty ſhilling, a Miniſter the fifth part of his Stei- 
pend, and the Husband muſt pay his Wites fine , ergo regula- 
riter, the Husband is not liable for the Wites fine, it there be 
no watrant therefore by Statute, By the 16, AG 5, Par, 


E 2 2.M, 
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'9, M, the ſwearing abominable Oaths are to be fin'd, but that 
A is only temporary, By the 103, AW Par. 7, F.- ſwear- 
ersand blaſphemers ar to be puniſhed by the Magiſtrars, and if 
they fail ,, by the Privie Council, Mota by this A&, thac 
Women are to be puniſhed in penal Statutes, conform to their 
Blood, and their Husbands quality; thatisto ſay, conform 
to their Blood if unmaried, or to their Hasbands quality it ma- 
ried - and therefore may be doubted , whether theſe Wo- 
men who haye precedency. according to'their Birth , though 
maried, as an Earles Daughter, when maried to a Gentle man, 
or thoſe who have precedency by a Patent , above their Huſ- 
bands quality , ſhould not be*puniſhed according to their pre- 
cedency, though maried. 

The Juſtices did in May 1671, fine a Woman in Darfreis, 
in 500 merks for drinking the Devils health,but did not find ir. 
Blaſphemy, 
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ſcience to the. Devil, which is one of Godsacttibutes, bbr if che- 


LV. 


: The definition of Hereſy, 
2 Whether Invocation of Spirits be hereſy, 
3 The puniſhment of Hoh, | 
4 Feſuits andirafficquing Priefts how puniſhed; 
5 The ſpecialities cntroquced in puniſhing this Crime, 


HEY is commicted, when Chriſtian owns pertinationſly 
errors.condemined by the Church, I faid when a chriſf:- 
41 own'd them, becauſe Pagans and /Mahumertans are not 
puniſh'd as Hereticks,, Simancas de hereti, cap, 31, num, 3. tor 
theſeare enemies to our faith in general, and erre not in parti- 
cular points of it, Ifaid who errd pertinatiouſly, becauſe 
ſuch as erre ignorantly, or as having etrr'd perverſly ,, do nor 
SIP adhere to their errory are Not to be eſteem'd 

zreticks, And this-repentance 15.to be receiv'd, any time, 


_ evenatter ſentence to ſtop the execution, Carey,” fol, 642. 


except they haverelap('d in their Hereſy, for their {econd fall 
1s not tobe taken off by repentance, but though their repen- 
tance ſecures:them againſt death in the fii{t fal}, yer the arero- 
be puniſhed by perpetual Impriſonment, - Jgnewus: in: l, ff, ad 
S$illan: Cook, hoc. tit, ; 

II. Though ſome make the adoration;and invocation ofSpirits 
to be Hereſy, . yet others do more judiciouſly determinethat it 
theſe devils be invocked to reveal things to come, thenthat in- 
vocation is of the nature of Hereſy,tor that's to attribute. omni- 


Devil: 
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Devil be invocked for a partjcular end, or intereſt, ſuch as that 
he may learn the invocker-how to/prevail with a miſtriſs, or 
how to gain a Princes fayour, in theſe caſes the invocker is nor 
to be call'd a Heretick, Clarws, Y.'Hereſis, num, 25, but nei- 
ther do's that diſtin&ion pleafe me, for ſuch as invock the De- 
vil are not properly Hereticks, eſpecially it they have renoun- 
ced their Baptiim,tor there is no reaſon to call them Hereticks 
who not only erre in the faich , but have renounced the faith 
intirely, and as Pagans are not Heteticks becauſe theywor ſhip 
falſe Gods, ſo neither ſhould they who worſhip the Devil, and 
theſe who have renounced their Baptiſm, for'they are in the 
ſame condition with'thefe who were never baptized, a; 

III. The puniſhmenr of Hereſte, in the opinion-of the Do- 
Rots, is to be burnt, and confiſcation of the Delinquents 
Moveables, Clar, awm, 13, But by. the Law of England, Ho- 
reticks are only co be burnt if they will not:abjure, 

By our Law Herefie was 1n the firſt inſtance try'd: by .che 
Church, and the Secular power: did! not meddle to.candemn 
Hetericks, till they were firſt condemned by the Church, Fa, 
1, Par. 2, A&#,28 Inwhichirris ordain'd that the Biſhops 
ſhall inquire into Herefie, and if they be tound, that they: be 
puniſhed as the! Law of the Holy Kirk requires : and if it mi- 

 fters, that Secular "power be called in ſupport , aud helping of hily 
Kirk, © 3 19383 21; of 
From which AQ it is obſervable, [firſt that the Kirk was 
Judge to Hereſte , i» prima inſtantia, during Popery - :and 
this is conform to the opinion of almoſt allrhe;DoRors , who 
think herefte crimen. mere Eccleftafticum, Alcia, inc; pum, 
37. de of fic. ord, but they juſtly conclugey as-inithis Statute, 
that the cognition belongs to the Church, and the puniſhment 
- to the Secular Judge ;' and-rhis Canoniſts calls  t1yadere herni- 
cum brachio Seculari: 'and Clarus do's to'tarappropiat this try- 
af to the Ecclefiaſticalt Judge; tharheallows'nort formuch he 
' Secular Fudge as 'thie power of mitigating rhe(puaiſhment2iahd 
yet now the Juſticesare Judges competent, ix prima inſtantia, 
* to 
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eq ſuch as hear or ſay Maſs, , but-the.reaſonis,, becauſe ſuch are 
in general condemn'd.by. the Church, as guilty of Herefie, aud. 
yet: the” Popiſh Church are Mill Judges, to the Proteſtants, . 
thogh they be condemn'd in general as Heretic ks , for the He- 
reticks ae try'd and condemn'd firſt by the Eccleſiaſtick Judge 
itnong them. Ls. " 1. Sn PS 
* The ſecond thing remarkable in this AR, is., that- amongſt 
Eccleſfiaſticks, the Biſhop is the fi;ſt Jul$e in Hereſie; which 
is alſo cqnatorm to the opinion of the Canonlſts, C/ar, h, 7. 
num.) , qi; | 4 
After the. Reformation, there was, a Conteſhon' of 'Faith 
made, and is {tt down by King Famgs in his fit Parkimenc, 
and Ratified 4&4, Andrthey who profeſs ot the true Reli- 
gion may not be a Judge { bur this is not extended to Here- 
table O ffices) Procurator,. nor Member inany Court, Fa, 6. 
pa, x,c.9, and ſuch Church-men. as will nor, fubſcrtbe that 
Confeſſion, are deprived, F4. 6, Pa. 3. 4 46.and all ſuch as 
refuſe to (ulyſ{cribe, afe to be repute Rebels and enemies to the 
King and his Government, A 47. =w_— 
IV... Our Law fearing ths piins taken by the Romiſh 
Church, mae then che hazard ariſing trom. any elſe, haye 
been-more ſevete to theſe, than to othiets: And rheretgre the 
ſayers or hearers of Maſs , or. ſuch as are preſent cherear', ate 
puniſhed, 5.4@ 1, P, F,6, by confilcation of all their goods, 
moveable, and immoveable, and an arbitrary puniſlment of 
their perſons þ a fi: fault, baniſhmeng, for the ſecond fanlr, 
and death for the third fault, It may he doubted, if ſuch as 
hear Mals for cuiioſity, may, be thus puniſhed; which is very 
ordinaty abroad ; and it ſeems that Hetefie muſt be an. a& upon 
deſign, and yet this Law makes no diſtiaction here, 2; Tr 
may be doubted, it by confiſcation of Goods immoyeable, be 
meant Land and Heritages, for theyre call'd bona immobilig: 
and yet I rather incline to think that this ſhould only excend tg 
Hericable Bonds, aud ſach like, but not to Lands: for Heti- 
tage uſes alwayes to be expteſt digintly, when the confiicati- 
| on. - 
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on of it is defign'd - And if Heritage 'were forefaulted by the 
firſt fault, the puniſhmenc of the firſt fault would be greater 
chen. the puniſhment of che ſecond fault, which is only baniſh=. 

ment + Nor do's Heritage uſe to :be expreſt under the word 
Goods, But thereafter the ſayers of Maſs, and trafficking 

Papiſts, and the receivers of them againſt the King's Majeſty, 
and Religion preſently profeſs'd, are declared guilty of treaſon, 
Af 120, Pa,12, Fa,6, But from theſe words, Againſt the 

King's Majeſty , and _——_ preſently profeſſed, it may be 

argu'd, that only ſuch Jeſuits, and others, as traffick to the 

prejudice of the King's Perſon, and Government, ſuch as theſe 
whoattempred the FO PONNer Un, or tokill the King, 
-@r raiſe Rebellion, are only guilty of Treaſon, which ſeems the 


rather, becauſe it were hard to make ſimple endeavouring t6 
perſwade otheis in meer matters of Religion t@ be treaſon, Tt 
is alſo obſervable framthis AR, that ſuch. Jeſaits, or traffick- 
ings Papiſts, or receipters of eirher , as Tatisfies the King and 


Kirk, are not to be guilty of treaſon ; ſo that here treaſon is 
taken away by repentance : bur it may be doubted , if though 
they be not guilty of treaſon, they may not be puniſh'd as He- 
reticks, conform to the above-cited 5, A#, 1. Pa, Fa, 6, for 
the Ae only declares that the penalty foreſaid ſhall not ſtrike 
aoainſt them, And though ( av I obſerved tormerly ) ſuch as 
are guilty of Hereſie, may by repentance ſave themſelves from 
che puniſhment of death, yer are they ſtill declar'd lyable to 
other puniſhments, ſuch as perpetual impriſonment, Bur yer 
fince our Law appoints no other.puniſhments againſt Trafhck- 
ers, and receiprers of Jeſuits, but what is expreſt here, and 
that the puniſhmenthere exprefſt is taken off in caſe of repen- 
tance, .I rather believe that no puniſhment can be inflicted, in 
cale of repentance, , againſt theſe, * And it is veiy reaſonable, 
that meet errors in faith ſhould be pardon'd by meer repentance, 
buc as ” the ſayets and hearers of Maſs, the former AR ſeems 
x0 ſtand, 
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TheSellers alſq,and diſperſers-of erronious and Popiſh Books J 
are to be puniſh'd arbitrarily, by che Rubrick of the 25, Air, 
Pa, Fa, 6, but the ſtatutory words run only againſt the home. 
bringers of ſuch Baoks, the Books alſo are to be deſtroyed,and 
warrand is given to Magiſtrats of Burghs with a Miniſter, to in- 
tromet with them without hazard of ſpuilzie : But yer de pra- 
Fica,otherOfficers, ſuch as Sheriffs, and Lords ofRegality do in- 
tromet with ſuch Books, though they be not warranted, And 
though incluſio unius eſt excluſio alterius,and though theAR or- 
dains a Miniſter to be preſent (which was cettainly apointed thar 
it might be known whether theBooks werePopiſh)yer de praxi, 
Magiſtrats-uſe*$0/,tntromet without having a Miniſter preſenc, 
- I find no exprefs puniſhment againſt other Hereticks in our 
Law, nor de praxi, are' other- Hereticks puniſh'd corporally 
but whether they may not be puniſh'd conform to the common 
Law, and upon that general A of X: Fames the Firſt, I will 
not determine, Asalfo, it is ordinary to banith only Jeſuits, 
and ſayers of Maſs, as was done December 9, 1573, Mr Fohn 
Robertſon was baniſhed by order from the Council, he enaed 
himſelt under the pain of death never to return to Scotland, 

. VV. Thecommon Law, ot Doctors have introduced many 
ſpecialities in che tryal of this Crime, as firſt, that leſs clear 
probation is admitted in proving Herelte, then other Crimes, 
Clar, 8- Hereſis, num, 20, And by an old Act of Sederunt, 
ſocit criminis, Women, and Pupills, are to beadm.tred wich 

us, to prove hearing, and ſaying of Maſs , elſe that Crime 
could not be proved, 2,A Hererick may be try'd after death, 

Alber, in rubr. b, t, which they ſay holds not only ina Here- 

tick found guilty by probation (Hereticus verus) butin thele 
who werecited to compear for Hereſie, but compeared not, 

whom they call Hereticum preſumptum,but this holds not with 
us,-no0not in theſe who ate guilty of Treaſon, as being Traffi- 
quing Jeſuits or Papiſts, for only Perduellion is by our Law to 
by:rry'd after death - Bur though the Heretick cannot be pu- 
niſh'd'afcer death, yer his opinions may be condemn'd, as Here- 
tical, even after his death, F TITLE 
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TITLE V. 
| Simony, Baratry. 


What-is Simony 

How it is probable, 

The nature and puniſhment of it zn Scotland, 
Baratry Eccleſiaſtick,. 

Baratry Civil, 


Imony. is the ſelling or buying any: Charch Office , cupidi- 
tas emendi aut vendendi aliquid [pirituale aut | ke gu ans 

acx#m;. So called from Simon Magus , who offered to buy: 
the Grace of Goad,. And the Canoniſts teach, that it is Simo- 
ny to paQtion for any. advantage in adminiſtrating the Sacra- 
ments , but not to take reward after they have adminiſtrate. 
them... | 

IT... In this Crime , infamous perſons , whoors., and other 
witneſſes, whoare not habiles,. or at leaſt , who are not own; 
exceptione majores, are here receivable cap, ſicut, de Simon, be- 
cauſe it-is ordinarly carried on with much privacy, and clande- 
ſtine dealing , for which reaſon likewiſe , Lawyers conclude, 
rhat it may be ptoved by preſumptions, It is crimen mere ec» 
cleſiafticum , and cannot be puniſhed by Laicks, the puniſhment 
ts depravation, | 

[1I, With us, Simony is once mentioned ,' and that is, 
A 1, Par, 21, Fa, 6, Wherein it is- Statute , that if the 
Arch- Biſhop , or Biſhop deprehend that the perſon who is 
preſented. hath made any Sim»naical pation with the Patron 
whereby he hath (o hu: the Benefice, as that he hath notre- 
ferved a (ufficient: maintenance fot himſelf , and his ſucceſſors 
ſuitable tothe value of the Benefice ,. that the Biſhop may re. 
tuſe thepreſentation ,, and the Lords ot Seſſion are decfared to 
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be Tudges to any debares ariſing betwixc the Biſhop , Patron, 
and Perſon upon that account, From which Ad it is obſery- 
able, 1, Thariris implyed, and tacirly acknowledged, that 
Simony is a Crime by our Law , feing this is puniſhedas a 
Branch thereof : and thereforeT conceive, that what ever is 
puniſhc as Simeny by the Canon Law, is puniſhable with us ; 
and that a Miniſter, or other Benefic'd Perſon who bargains, 
or tranſacts with any to get them a Church, or Benefice, and 
gives or promiſes Money therefore , is puniſhable even by our 
Law, 2, Thatby this At, apaRion , whereby the incum- 
bent reſerves to himſelf, a competencie fuitable to the Bene- 
fice, is not Simony 5 and what this conpetencie is, is left 
arbitrary to the Judge, becaule it is not determined, 3, Thar 
this Crime is probable with us by Oath , becauſe of its clan- 
deſtine convoyance, as ſaid. is, By the Star, Eliz, 31, the 
perſon committing Simony , is declared uncapable to enjoy 
that. Ecclefiaſtick Office, 

IV. Baratry is 2 kind of Simony, ( Socinus reg, 55, Bald, 
part.5,Confil,21,) which with us is committed by theſe, who go 
to Rome tO buy Benefices, without licences from the Chan- 
cellor , or their ordinar, F, 1,P, 7, cap, 106, the pain of it 
is baniſhment , and never to bruik honour , or imployment for 
the future, within the Kingdom, This word comes from the 
Nalian word Batatry , which fignifies, corrupting of Judgesg 
for our Law preſumed , that theſe who went to Rome to get 
a Benefice , defigned to get it by corruption, But though 
Baraters are called canpones beneficiorum by the DoRors', as 
Craig oblerves, pag, 37x, Yet our Kings being of old yery 
ſubmiſſive to the See of Rome , durſt not directly at firſt, for- 
bid application to Rome 3 but did only forbid the carrying 
abroad Money out of the Kingdom ; knowing that no- 
thing could be done there withour Money : But thereaf- 
ter this Crime growing greater , the Parliament did by 
the $4, cap, P, 6.F, 3, torbid exprefly the going to Rome, 
to purchaſe Benefices , ot to - irs colleors , under the pain 
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of being demean'd as; Traitors , and never to-bruik Benefice, 
or uſe Worſhip , 'which..is ratified by the 53. A's, PF, 4; 
Bur. though the'puniſhment; is. that 'of. Treaſon', by theſe 
Ads ;. yet by.the 2, A&# 1, F., 6; thepuniſhment of Ba- 
ratry., is declared to.be preſcription: , baniſhment , and ne- 
ver to bruik- Honour , nor Office within: the Kingdom.:! and 
all applications.to Rome: are,puniſhable as Baratry, This A& 
being after the Reformation, Aind by this laſt Act , it is de- 
clared that Baratry may be puniſht, either by the Juſtices, 
or Lords of Seflion, And upon this-AQ: Fames Arch-Biſhop 
of Glaſgow, was exauRtorated atter: the Retormation,. tor go- 
ng to Rome, box, ND # JO 2) 990i 

V., The Sons of Noble Men, and others. paſſing to Schools 
beyond Sea's without the Kings Licence, are alſo ſaid to com-- 
mit B2ratry, F, 6, P, 6, cap..71, And the:Council uſes: 
to ordain Noble Men., who breed their Children abroad , in 
Popiſh Schools, to bring them home under a great fine ,: as 
they. did lately to the Lords of Mordingtoun, and Semple.in 
anno, 1668,, Betore which Ac allo, all Laicks going. out 
of the Kingdom , without conſent of the King , . or Licence 
from the Chancellor, committed Baratry, , F,4. P. 5.4p. 
53. And though. Crag debates paz. 371, whether the: pu- 
n;iſþbment_ of. this be the-ſame with. Treaſon , ' becauſe it is 
{21d to, be puniſhable as Treafon, cape 84, 7a, 6, F, 3, 
Yet it is clear ,. that this puniſhment is reſtricted by the- 
Act 2, P, 1, F. 1, To- the being declared incapable of. 
Truſt , and Baniſhmenc. This Prohibition--of- Laicks go 
ing abroad, was firſt at Carthage , ; and-is now..in.vigour.ad 
Naples, and many other places,, And though it be now 
in. deſuetude, atleaſt .is not puniſhr , except in Privy Coun- 
ccllours.:. Yet I ee no. reaſon., why any ſhould ſay, that 
This Crime. takes only place in Vaſſals, , holding immediatly 
of the King z . for the At is general, . And yet, Merchants are 
warranted by divers Acts of Parliament , .to.Traffique ab:oae,, 
aud {0 fall not under this Prdhikitioo, . 
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nd | | | 
es. i 05: 91% Leſa AM ajeſtas. "1 
ol F Treaſon of divided by the Civil Lawin Perduellion and Leſe- 
| - :, 11/1 Majeftie; tt. | | | 

” 2 The differences betwixt Perguellion and Leſe- Majeſtve. 
is. 3. Treaſon with us may. be dwvided in Perduellion Laje-Majeſtic: 
1 and Statutory Treaſon, 
oh 4- The nature of Perduellion, or riſing in Arms, ,which is the 
by | firſt ſpectes of Treaſon, ; | | 
oy E., The 6 ſpecies-of Treaſon is committed againſt the Kings- 
erj0n, | 220 
wn 6 Thethird is therectpting ſuch as have committed Treaſon. 
_ 7. Thefourth & to hold out Houſes azainſt the King. 
"2 $ Thefifih s toaftail Caſtles where the Kine reſides. 
« 9. The fixth « torai{e a fray in the Kings Hoſt, ; 
+ | 29.7 be ſeventh « totrouble any who hills a declared Traitor, 
#3 11 'Theeighth « to jmpugn the Authority of the three Eſtates, 
: = 12 The ninth 's to decline the King or Councils: Authority, 
c Z 13 Thetenth is to-conceal, and not reveal Preaſon, 

| 14 . Theeleventh i to deſert the Kings Hoſp. 
k JF 15,, Thetwelfth ito deny the Kings Prerogative,. in having the 
, - ſole power jn calling and diſſolving Parliaments. 

3 16.8 How the killing Counſellors s puniſhable, 
" 8 27 The ſeveral branches of Statutory Treaſon, 

18 Toaccuſe any man for Treaſon, if the areuſed be aſſuilzied, 


©1516 AA.) : 
Ig Treaſon ts not Ba/eable, 
20 Summonds of Treaſon ought to be execute by Heraulas, 
| 2E Whether 
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21 FWhether leſs probation be [ufficient in Treaſon then in other 
Crimes... | _ | \ 

22 Treaſen may be purſued after the Committers degth, 

23 Traitors may be forefaulted in abſence, 

24 How diſobeying the King i puniſhable, 

25 Thepuniſhment of T os in general, 


Uh happy man retains in nothing fo mach a deſire to be 
like his Maker, asin that he would be Supreme : and 
no wonder that this Crime ſhould be incident to him in this 
lapſ'd condition, when his will is crooked, and his judgemenc 
blind ; fince the very-Angels in theirpurity, and Man in his 
innocence, were tempted by it: ſo that fince men have fub-: 
jetted themſelves to Goyernment, we may eaſily conclade they 
found a great convenience in this ſubmiſſion ; eMe they had ne-- 
ver offered ſo much violence to their own inclination, To $0- 
cieties, and Laws, we owe every moment the preſervation of 
our livesand fortunes, which nothing but Diſcipline does ſe- 
cure: and withoutan intire ſubmiſſion, theſe Societies would 
be bur Companies of Robbers,and Laws but meer toyes, How 
many dangers doGovernours incurr? And by how many cares 
and tears are they diſquieted -Wherefore it is moſt juſt that 
thoſe who govern, ſhould be'more ſecure againſt their Subs 
jeds,- then againſt their enemies, fince they may be moſt ea- 
fily wrong'd by thoſe who live in their own boſome, and who 
have eafie and open acceſs to them, Inother Crimes, one, or 
at moſt few, are wrong'd : whereas in rebellion, -and- L 

LH ajeſtie the whole Society is offended, * And therefore it was 
moſt juſt, that.thoſe who deſign the maine of the Common« 
wealth, or the Supreme Governour ( which Crime we call 
Treaſon ) ſhould of all others be moſt ſeverely puniſhed, And 
the Baſilicks, I, n, 4,t, obſerves-well, "that Treaſon is a 
kind of Sactiledge, o Tip! 7wr ewefunor rpOr yiorTr err 76 wipe 16905 
ovAjes, *+ | 
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4 King ; and in ordinary Treaſon and Late Majeſtie , ſuch as 


Treaſon. " 
. L,' Yreafon was by the Civil Law divided, in Perduellionem, 
& Leſam Majeftatew, Perduellion was that Treafqn which 
was committed againſt the Prince ar Comman-wealth imme- 
diatly: _- dverſus popwum Romanum, vel [ecuritatem cjus, 
Leaſe Majeftie ( as oppoſed to Perduellion) was committed 
by ſpeaking againſt the Prince, revealing hisfſecrers, ec, 
This Crime was puniſh'd per legem jultam , the branches 
whereof are the raiſing of Arms againſt the State, the being in 
acceſhon to the flight of ſuch as were Hoſtages to the Com- 
mon-wealth, or to the killing of any Magiſtrat of the Com- 
mon-wealth, the keeping correſpondence with the enemies, 
the continuing to govern a Province after a a Succeſſor was 
nameds the Levying of an Army, and running in to the Ene- 
mies, All whichare exprefly enumerat f.adbe, Ful, Ma- 


jeſtat, 


II, Betwixt theſe two, Hotroman affignes theſe fon: diffe- 
rences-,.. 1, That Perduellion waSethat whereby the Com- 
mon-wealth was in general wrong'd, qui ſummam rei Publice: 
labe fatt ang conati ſunt, Leſa Majeftas was that whereby the 
Common-wealth was only wronged in a part, or by conſe- 
quence as.to ſuffer the enemies of the Common-wealth to 
efcape, or to conceal them, &c, The 2, is, the Crime of 
La(c Majeſtie might have bcen purſued before the ordinary 
Judge i» foro; but Perdnellion could not be purſued but in the 
oreat Meetings of the People, 4'populo Romano, comttiir cen- 
twriatis 3n campo martio, W hence probably did ariſe the judg- 
ing Treaſon by Parliaments with us, The 3, was, that the 
Crime of ordinary Leſe Majeſtie was not puniſhed with death, 


# as Perduellion was, but with ban ſhment, The 4, was; that. 


the ordinary Laſe Majeſtie was puniſh'd by death, bur: 
Perduellion was puniſhable atter death, 

-- NL, Treaſon may be w:th us divided in Perduellion, which 
we call High Treaſon; called by the Znglsſb Law alta proditio,, 
or rebellion, which is only with us arifing.in Arms againſt the 
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tro.conceal, and not reveal Treaſon,  And-in Statutory Teas 
ſon, which is not Treaſon properly of its own.natare; but is'des 
clared tobe (o by a particular Statute, as is that of Murder, yg» 
' der truſt, Thett in Landed-men, ic, © + Wes 
IV. Perduellion in the Civil Law, is that which we call 
Rebellion in our Acts of Parliament, and it was ſo called 1ex- 
travagan, Hen, 7, qui ſunt rebelles : And there it is Statuce 
that rebelles & infideles, imperii, qui quomodocunqne aliquid 
machinantur contra proſperitatem imperii, But | find not. the 
word Rebellion uſed in the Law betore that time, Yet ſome- 
times Rebellion is in our Law taken for that which is commit- 
red againſt the Kings Perſon, .as.in the 3, AG r, Parl, X, Fa; 
1, where it is ſaid, No-man hall rebell againſt the Kings Per-: 
ſon openly,nor notourly: But the Adverb there uſed openly and 
zotoarly inthat, and the ſubſequent Ads , interprets ſuffici-. 
ently the word riſing againſt the Kings perſon, to be:the ſame 
wich us that is called Perduellion in the Civil Law; viz, $4 
ques hoftili animo adverſus principem, vel rempublicam anima- 
rw fit, Toraiſe Arms againſt the King then, orgco' riſe in 
open rebellion, is the firſt and higheſt degree of Treaſon, Fa, 
2, Par, 6, AF 25. where it is called a raiſing in fear of War 
againſt the King ; which Act.comprehends all che kinds of, 
Treaſon, like /ex prima ff, ad L, Ful, Majeft, And therefore 
1 will foilow that method, And though. it be added in chat 
A, that it ſhall be Treaſon to tiſe in fear of War againſt his 
Perſon, or Majeſty, of what ever age he be of, without the 
conſent of the three Eſtates: | Yer.the,conſent of the three 
Eſtaces will not defend the riſing in Arms againſt the King, as; 
was found in the caſe of the Marquiſs of Argyle, ' being. 
purſued upon this AR, in Arzo 1662, for rifing in Arms  a- 
g4inſt the Marquiſs of Montroſe then the Kings Commiſſioner, 
For the Analytis of-char AR, muſt rug run ſo, as that theſe 
words, Without cayſent of the three Eſtates, cannot be added 
to all che former treaſons commirted againft the Kings Perſon, 
which are contained inthat At, For many things in that AS 
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could not be juſtified by the Authority of the three Eſtates, 


 forelfethe three Eſtates, and not the King, would be Soves 


raigh - for they only are Soveraign, againſt whom Treaſon can 
be committed, But theſe words muſt only be taken as added 
to the laſt Crime prohibit, which is the aſſailing of che Caſtles, 
or Houſes where the Kings Perſon ts, which nizy be lawtully 
done by Authority of the Eſtates, For if the King being ve- 
ry young, were taken priſoner, as our Kings oft-times were 'in 
their minority, it had been abſurd to think, that theſe who 
went to aflail, by theauthority of the three Eftates, thar Caſtle 
where the Kings Perſon was, ſhould be puniſh'd as Traitors, 
becauſe of their obedience, But to ſuppreſs all pretext thar 
mighe ariſe from that AA, it is declared by the 5, 47 1, Parl, 
T, Seſs, Ch, 2, That the King hath the only power of making 
War, and Peace, And that it ſhall be Treaſon for any num« 
ber of men, leſs or more, upon any ground or pretext whatſo- 
ever, to riſe, or continue in Arms , to ntaintain any Forts, 
Strengths,or Gariſons,or to make Leagues or Treaties amongſt 
themſelves, or with forraign Princes, without his Majeſties 
authority and approbation firſt interponed thereto: or to at- 
tempt any of theſe things under the pain of Treaſon, From 
which A@ it is obſervable, r, That the authoricy of the three 
Eſtates is not able ro detend the riſing in Arms, or making 
Leagues, ſeing that is declared to be his :Maſeſties prerogative, 
2. Thar the rifing in detenfive Arms is Treaſon by theſe words, 
upon what pretext ſoever, 3, That nudas conatus is inthis caſe 
Treaſon by theſe words,zo attempt By the EngliſhLaw the con- 
ſpiring toraiſea War is not Treaſon,except it be de fadoraiffd; 
and with them , it three or four riſe co throw down private 
Houſes, or for any privat cauſe, it is but a Ryot y but if theſe 
three or four riſe to reform Laws, or Religion, or upon any 
publick acconnt, then it is accounted the Levying War againſt 
the 'King, Cook hoc tit, pag, 9, wholikewile tells us, that if 
three conſpire to Levy a War, it is Treaforr, if in the meer 
con(ſpirers, it the reſt thereafter LR aQually a War, _— 
the 
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he was not preſcnt; and in that ſenſe only. I would interprer 
the ſevere } 19, Baſil.h,t, propter cogitationem dignws eſt pa- 
4a die T1y rue ati 551 apagries, And the EngliſbLaw requues 
ſill ow#ert fait, an- open deed, This riſing in Arms is like-- 
wiſecalled ſeditioregni vel exercits Reg, Majeſt, 1ib,q. cap, 1, 
& cap; 11, ibid; ad tit. ſedit. 

The-ſecond ſpecies of Treaſon, is to commit Treaſon againſt' *: 
the King's Perſon, and I find that this is the firſt kind of Trea- - © 
ſon expreſt ' in the former At'25, Parl; 6. Fa, 2, whereby -it' | 
is declared Treaſon to lay. hands upon his perſon violently, 
what ever age he be of, Which words were added to clear 
that it was Treaſon to rebell even againſt his authority before 
he was Proclaimed,. or Crowned, For the being Crowned or 
Proclaimed, is tantum declaratoria juris, ſed nihil novi juris 
rribuit, it being the jews ſanguini,and ſucceſſion of blood which 
makes himKing, This ſpecies-of Treaſon is likewiſe decla- 
red, Ai 3,and 4, Parl,1, Fa.1,and in thir caſes affeZws ſine ef- 
feftupunitur: and thus the Maſter of Forbes was hurled through 
the Calſey, hanged and quartered, for imagining (this is an 
Engliſh terrywhich ſignifies a deſign) to ſhoot K, Fames the 
5th, 17, Fauly 1537; And the Counteſs of Glames was burnt 
tor imagining to poyſon the.ſaid King Fames the fifth, 17, Fuly 
1537,. By the Law ot England; it is not Treaſon: co kill a 
King out of poſſeſſion, Cook pag, 9, But this ſeems unjuſt, if 
the King's title be clear, as our Kings was in exile, Though 
in duvious caſes, ſuch as betwixt the Bruce and Balivl, poſleſ- 
ſfion-may difference the caſe; To kill the King's eldeſt Son; is - 
with-them-Treaſon, .25. Stat, Edw, 3, 

The third ſpecies of-Treaſon-is, the reſetting any who hath 
committed Treaſon, or that ſupplies them in redde, help or 
counſel, cujus opera dolo mals hoſtes populi romani pecunia alia» 
ve re adjuti erant : :T his is likewiſe diſcharged, A, 97, Parl, 
7. Fa, 5, Where all the Liedges zre forbidden to- reſet, .ſup- 
plie, ormaintain-our Soveraign Lords Rebels, under pain of - 
death -. and if any diſobey, ro inforce -(jdeff, to ſecond the- 
King) / 
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King). againſt notour rebels, againſt his perſon, when they 
be required and commanded, they ſhall be puniſhed by the 
King as favourers of ſuch Rebel<, except they have for them 
a reaſonable excuſation, CA 4, Parl, 1, Fa, 1, From which 
AR it may be debated the refuſing to affiſt againſt rebels thar 
are not notour, or againſt Rebels that have not committed any 
other Treaſon then Perduellion, cannot inferwith us the guilt 
of Treaſon, The Doctors here debace, 'whether a Wite re- 
ſetting her own Husband, or 2 Father his Son, commits Trea- 
ſon, Andalbeit it may be alledged, that the relation of So- 
yeraign and Subject, is the chieteſt of all others, and ſo all 0- 
ther relations ſhould cede toits and rebellion againft the State 
looſes all relations , /, poſt imininm ff, de capt, & poſilimin: 
Yercthe ordinary diſtin&ion is, that it any of theſe relations 
aſſiſt a Rebel with chings that are neceſlary for him as 'a 'man, 
as meat, drink, ec, In that caſe theygre not guilty of Trea- 
ſon ; Bur it they aſſiſt theſe relations with any thing that may 
be ſerviceable co them in their Treaſon, then they are guilty, 
Farin. queſt, 113, num, 280, And Matheus hoc tit, tap, 2, 
num,.20, Foralbeit Rebels loſe all the priviledge of the Mu- 
nicipal Law, yet they retain thoſe priviledges that flow from 
the Law of Nations, and Nature, Bartol, ad1, amiſſum, ff, de 
capt, & poſilim, And thus Ceſar pardoned Pompey's Sons, 
and 7iberins Piſo's Son, albeit they followed their Fathers at- 
ter they were declared Traitors, But I find in our Law many 
deciſions of this queſtion, as in Faly 1537, where Fanet Dow- 
glas Lady Glames is convidt and hurnt, for fortifying and afliſt= 
ing the Ezrl of CAngnus and George Dowglas her Brethren, 
Traitors and Rebels, And 18, Fuly 1537. the Mr, of Glames 
is hang'd and drawn for concealing, and not revealing the trez- 
ſonable deftgn of his Mother to poyſoen the King: but The 
Counteſs ot Erzv/ being purfued for affiſting the Earl of Both- 
wel, at leaſt for not revealing a Letter ſhe had received from 
the Earl of Bothwels Lady, deſiring aſſiſtance s It was alledged 


for the Lady, that the Counteſs of Bothwel was no Rebel, 
G 2 though 
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Hough ber Husband was, and that ſhe had got conſented, This 
72s, delay'd, Anno 1596, 
©. VII. The foutth ſpecies or point of Treaſon is, to ſtuff the 
Houſes of them who are convict of Treaſon, and holds them 
22inſt the King, or that ſtuffs any of their own Houſes in far- 
thering ofthe King's Rebels, which is expreſſed alſo by the 
former A&: Yet chink this rather exegetick of the tormer 
point, then a ſeparat point. of Treaſony tor both theſe may 
be comprehended under help redde or counſel, Robert Stewart 
was hang'd, tor keeping out his Houſe againſt the King: and 
the Earl of 0rknay his Father was hang'd for hounding out his 
Son ; the one the 5, of Fanuary, and the other the-1, of- Fe- 
Eruary,: 1615.” And Cunninghame. of Tourlands was foretaulr 
and execute for aſſiſting his Brother in keeping out the Houſe 
of Cunninghame-head, 15, February, 1601, But yet when - 
Houſes are ordained to berendered ( being kept only tor pri- 
vatcauſes) under pain of Treaſon, though the party diſobey, 
et if he thereatrer yeeld, that manner of keeping out Houſes 
will not. be. puniſhed as Treaſon, but Atbitratily, as in Burgies 
Caſe, 1668. | 
The 2.0f February, 2674, Mackloud of Aſiint was Pan- 
oel'd' for having-Garriſon'd his Houſe of £Arbreat, and con+ 
vocating his:M ajefties Liedges, to the number of 400, men, 
under Pay and Collours, Againſt which it was alledg'd, thar 
Aſfint here only fortified his Houſe, and conyocat his men to 
oppoſe the Eatl of Seaforth, bur.not theKing - Nor did he - 
pretend any quarrel againſt the Government, but 2gainſt pri- 
vat oppreſſions, To which it was anſwered, that this was 
expreſly Treaſon by the 6. Parl, K, Fa, 2, Cap, 14. whereby 
it is Statute, that none reb<l againſt the King's Perſon or Au- 
thority: And.che Houſe being here Garriſon'd to defend againſt 
the Sheriff, who was comming to ejed in his Majeſties Name: 
To reſiſt him, was to reſiſt his Majeſties Authority, and being 
Gatrriſ6n'd in furtherance of Rebels and rebellion, it was Trea- 
ſon by the 25, AG 6,Parl, K, Fa. 2, Likeas the Convoca- 
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tion being of about 400, men, or thereby, under the come 
mand of Captains, Enſigns, and other Officers, Ir was like- 
wiſe Treaſon by the 75, AZ9. Parl. ©.M, and the5, A& rx. 
Parl, Ch,2, The Juſtices did find the Garriſoning of the Houſe 
not relevant to :afer Treaſon, but only to infer the puniſhmene 
of deforcement, whereupon the purſuers.were forced to alledge 
ot new, that they infiſted againſt him tor having Garriſon'd his 
Houſe atter the publication of the Letters of Fire and Sword 
raiſed at the Purſuers inſtance againſt 4ſt, upon which de- 
bate they found that the Garriſoning and providing of the 
Houſe atter the publication of the Letters of. Fire and Sword, 
was relevant to infer the puniſhment of Treaſon, Likeas they 
refuſed to ſuſtain that Article wherein was Libel'd the raiſing 
of Men, and the diſpoſing them in Companies under Collours, 
0 be relevant, except it were alledg'd that they were an hun- 
dred men.or upwards, and were under Collouts, or Muſter'd, 
or under weekly or daily-pay, And that all this was done at- 
ter the publication ot the Letters of Fire and Sword : both 
which Interloquutors ſeem'd {urprizing, For as to the firſt, it 
ſeem'd that the Garriſoning of any Houle againſt a Sheriff, or 
any Judge, is to Garriſon it againſt the King* Authority, for 
a Sheriff doth repreſent the King in his Authority as much as 
any Souldier doth, And it is undenyable, that to Garriſon 
Houſes againſt the King's Souldiers, is'Treaſon, Nor can ic 
be denyed bur that it this were allowed, no ſentence could re- 
ceive execution in Scorland, lince every man might Garriſon 
his Houſe, and every -man might deny chat he Gartiſon'd his 
Houſe againſt the King, And to put ina Garriſon, and au- 
thorize them to defend the Houſe, was ſo clearly a War-like 
ation, that there was no place lett to debate upon intentions, 
And though the defending Houles be ordinarily purſued as de- 
forcement, yet the formal Garriſoning of it imports much more, 
And the commiſſion of Fire and Sword did not add any thing 
to the Crime committed, in Garriſoning the Houſe: For the 
defign of ſuch Letters is only to warrand and command the 

Licedges 
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'Liedges to proſecute-them as Rebels ; So that before the rai(- 
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ing of the Letters they were accounted open and notorious Re- 

bels, for Letters of Fire and Sword are only granted againſt 

ach, and therefore 4fint in Gatriſoning his Houſe to defend 

ſuch, did exprefly commit Treaſon againſt the-25, 496, Par. 
4.2, 

The ſecond part of the'Interloquutor ſeem'd likewiſe very 
hard, for raiſing men in fear of War, and Liſting them under 
Colours, or (wearing-them to Colours, is certainly exercitum 
comparare, though there were no commiſſton of Fire or Sword 
{or the deſign of theſe Letters is-not to make a Traitor, but ro 
proſecuteatu1)'Rebels, - And thoughthis Army was not Le- 
vied to oppoſe immediatly the King's Government, yet even 
fo raiſean Army within the Kingom, though no defign could 
be proved, was Treaſon, for that was to -uſu:p the King's 
power : Bur much more was this Criminal, -when the Levy 
was made, -upon thewicked deſign of oppoſing the execution 
of the King's Laws, to ſee which executed was the chief part 
of his Kingly Government, And it is clear by the foreſaid 17 
AG 6, Parl, Fa,2z, that it is Treaſon to make War againſt the 
King's Liedgesagainft his forbidding, and-if any do, the.King 
1s to gang yu them , with aſſiſtance of the hail Lands, and 
-to puniſh them after the quality of their ereſpaſs, 

VIII, Thefitth point of Treaſon is to aſſail Caſtles, or 
places where-the King reſides, or is for the time, zb6i4, Bur 
-this muſt be only underſtoad to be Treaſon, if the afſaulter 
know the King to be there, or if he be-not, upon deſign to re- 
{cue him, quo caſu,, he muſt be warranted by the Eſtates, as 
ſaid is. 

IX, Theſixth point of Treaſon is, to raiſe a fray in the 
King's Hoſt or Army wilfuliy, Fa, 2. Parl, 12, A& 54, upon 
which Ac the Mr, of Forb:s was hariged tor raiſing ſedition in 
the King's Hoſt at Faber, 14, Fuly, 1537, 

X. Theſeventh point of Treaſon is, to trouble any who 
kills a declared Traitor, which At extends only to the Kin, 
Friends, 
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Friends, Fortifiers and Maintainers of theſe who are Killed as: 
Traitors z becauſe it is preſumeable that: when theſe who are 
ſo related trouble the killer, it is preſumeable the trouble arites 
upon that account. 2. Thele relations are diſcharged to bear 
the killers any grudge, .or injure them by word or writ, Nota, - 
Ic appears thar the reaſon of this grudge needs not be proved, 
bur is preſumed preſumption, juri & de jure, tor here lex pre-. 
ſumit & arſponit ſuper preſumpto, 

XI. The eighth point of Treaſon is, to impugn the dignity 
and authority of the three Eſtates : or co ſeek and procure the 
innovationand diminution of their poweror authority, A130 
Parl, 8, Fa, 6, Burt this is to be underſtood of a dire impugn- 
ing of their authority ,-as if one contended that Parliaments 
were not neceſſary, or- that one of the three Eſtates may be 
turned out, 

XII, Theninth point of Treaſon is; to decline the King's 
Authority, or the Authority of his Councilin aty caſe, whe- 
ther Spiritual or Temporal, - And the King's Council are de- 
Clared to be Judges competent to all cauſes whatſoever, - whe- 
ther Spiritual or Temporal , of what ever degree or function 
the defenders -who- are ſummoned ſhall be, ..A& 129, Parl, 
8K. Fa, 6, which A& was made'to repre(s the inſolencies of 
the Miniſtty, who about that time uſed conſtantly ro decline 
the King's Authority in Eccleſiaſtick matters, Conform:- ro 
which AR Mr, Andrew Crightoun was ſentenced to be hanged 
and demain'd as Traitor, Septemb, 1610; And Mr, Fames 
Guthrie was execute in Anno 1662, for declining the King 
and his Councils juriſdiction at Srriviline, - when he was chal- 
lenged for ſome words ſpoken in the Pulpit, . From this AR 
1tE-may be obſerved, that the King is in his own Perſon Judge 
competent over all Cauſes, and all Perſons, even though the 
puriuit be at his owr-inſtance, which will appear both from the 
Rubrick and Statutory part of the A, albeit regulariter ne ' 

man can be Judge in his owncauſe;.. _ 
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XIII, The tenth point of Treaſon fs,- to conceal and not 
reveal Treaſon : But concealing in this caſe is not Treaſon, 
except the concealer could have proved ir, for elſe he. had by 
revealing and not proving made himſelt guilty of Treaſom, 
This concealing of Treaſon is by -the Eygl;ſb Law called mif- 
prifion of Treafon,. and is puniſh'd only by impriſonmenr du- 
ring lite, forteiting'of goods, and of the profic of Lands during 
life, For this Crime the Earl of Morton was execute by King 
Fames 6, tor having conceal'd the defign'd death of King Henry 
his Father: And it may be doubted whether concealing be 
Treaſon, where the King is not .in a condition to repreis' or 
puniſh the Treaſon that is intended, for there the end of re- 
vealing ſeems to ceaſe, which is information/in order to reſiſt- 
ance, It hath been likewiſe doubted, whether the not reveal- 
ing Treaſon was puniſhable where the Treaſon was defign'd 
by che Prince or n: But ſince they are likewiſe Subjeds, 
and may cammit Treaſon , theretore therecan be no doubr bur 
it is Treaſon in any others t6.conceal:: their treafonabte de- 
ſtgnes, 1 

XIV. The eleventh point of Treaſon is, to flee from his 
Majeſty or his Lieveenant, which is not extended only to ſuch 
as are {worn to Collours, but even to ſuch as are warned-to, 

and doattend the King's Hoſt, wid, tir, the juriſdidtion. over 
Souldiers, | 

XV. The twelitch point of Treaſon is, to deny his Majeſties 
having the only power ot.calling and diſſolving of Parliaments, 
Att 3,1, Parl, Chez, 

XVI, By the common Law it:is Treaſon to; kill any of the 
Princes Counſellors; becauſe they are a part of the Princes own 
body,C, quiſquwo, h,t, But with us the purſning or invading 
any of the Scfſion, Secret Counct|, or any of his Majeſties Ot- 
ficers for-doing his Maje#ies lervice; is only paniſhable b 
death, burnotas Treaſon, 477 4, Parl, 16, Ja, 6. By off- *® 
cers here are meant only Officers of Scate,, elſe it mighe be ex. | 
tended to Mcſlengers, AndI heard it reſolved that this AR | 
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} import ſo much, Bur the Stat, Eiward, 3, is much more 
clear, making ic Treaſon to kill che Officers therein mention= 
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tells us 'thar they allow avt argumentum  fortiors to infer 


ithe who invaded them during their being ſuſpended, would 


Treaſon. 
extended -not td fuch as invaded the L Andrheſfe words, 
Any of the Sefſcon, are not «extended to Advocats, Clerks, 
Macers, -or any clfe befides the Lords, as isclear by the nar- 
rative'of the AR, Burt I chink the quality adjeQed that they 
were invaded for doing his Majefies ſeryice, may be proved 
by circuniftances and preſumpcions, asiif a purſuer who had-lot 
a Caufe, ſhould invade the next 'day a Lord who had voted 
againft him. And the words, The being werified anil tryed, 
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edonly, viz, Chancellor, Theſaurer, chict Juſtice of either 
Bench, or-any Judge ot eicher Bench ſitting in Judgement og- 
ly; and from this Statuce 'of our-Neighbouring Nation, we 
may ar2ue that.the kill:ng none below a Lord ot Seſſion ſhould 
inter che puniſhment ofichis AR, The killing a Member -of 
Parliament is not in England Treaſon, though the Parliamenc 
be a higher Judicatory then any expreft in the At, And Cook 


Crimes, And with us the killing a Member of Parliament 
would not.infer death by this AR, fince they tall under nogu+- 
lification cherein fpecified, In. Englend 'till:ng Officers falls on « 
ly-under the Statnte, but with us, 2nvading or purſuing thens 
is. dearth, though ic:take no:ffet, Buaritur, Tt to invade 
them when they are out of the Kingdom would fall ander-the 
Statute, fince they are not under that charaRer elſewhere, Or 


tall under this Ac, fince duting that time they retained the 
chara&er, and the exerciſe is only ſuſpended, And:it is te» 
ſolved by the Doctors that a Statute puniſhing ſach as invade 
Magiftrats, is on'y to be extended to fuch Magiſtrats as ate 
once admitted, but not to {uch as are only named or ieletedz 
for fuch Statntes are extended zx grattofis,yert.they aretrthrited 
in ſuch odious points as thir, Cabal, ea, 1.48, | 
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Treafonable words, vid. t, Injuries and Libells. 
, XVII, The third branch of the diviſion is Statutory Trea> 


ſon, which comprehends under it ſeveral other points of. | 


Treaſon, which becauſe they reiate to other Crimes, therefore 
I ſhall alſoreter the Reader to theſeTitles wherein theſeCrimes 
are principally treated of, But it will appear by theſe Ads, 
that theſe Crimes are not declared to be Treaſon; bur only ro. 
be puniſhable as Treaſon, and therefore theſe Statutory Trea- 
ſons have notat all the other priviledges competent co Treaſon, 
as that chey may be proved by Women, & alios teſtes inhabi- 


les, ot that he who accuſes in theſe will commic Treaſon, it he: | 


prove not his accuſation, Thus wiltul Fire raiſing isT reaſon; 


Fa,5 :Parl,z, cap.ultime,Pheft in Landed-menis Treaſon, Fa, : 


6, Parl. 11, cap,50,vid, tit, Theft, Murder under truſt is trea- 
ſon, Fa. 6, Parl, 11, cap, 51, vid. tit. Murder, ſayers of Maſs. 


Jeſuirs; crafficking Papiſts and their reſetcers,- commir Trea- 


fon, F4; 6, Parl, 12, cap, 120; vid, tit, Hereſie,. To buy or 
bring home poyſon, is treaſon, Fa, 2; Parl, 7, c,31, vid, 
Poyſon, Thieves who-take leill men upon Bond to re-enter 
them, commir treaſon , Fa, 6, Parl, 1, cap, 21: But though 
this Act ſpeaks generally of the taking of any Scottiſh-man, yer 
it may clearly appear by the narrative, and the whole ſtrain of 
the A\t:, that the ſame ſtrikes only againſt ſuch Thieves as- 
kept correſpondence with the Engliſh, and took Scott:ſh- men 
priſoners into Zy2/and., But cuſtom hath interpret this other- 
wiſe, for Duncan Macgrigor was 15, Fuly, 1643. convict and 
hang'd as a traitor, tor arte and part of taking Fames Anderſon 
and Tohn Mackie, and the taking of Captain Cairns found res 
levant asan Article of Treaſon againſt Aſſixt, 

' *To uſurp any Prelats place alter his deceaſe , 15 likewſe trea- 
ſon, Fa, 5. Parl, 7, cap, 125. | 
XVIII. This Crime hath in it many ſpecialities; wherein 
it differs trom other Crimes: As firſt; He who accuſes; any 
man tor treaſon, doth incur the pain ot treaſon, 1t the dejen- 
- ders be acquit, which is occaſioned ( as the Act bears) becauſe 
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.of-rhe odiouſnels of treaſon, Bur fince the the AR ſayes cx- 


preſly that this ſhall take place where the party calumniat ts 
called, accuſed, and quit of the Crime of Treaſon, theretote 
it may be interred, char though the purſner raiſe Summonds of 
treaſon, and ſhould paſs from the ſame before the Pannel goto 
the knowledge of an Inqueſt, that es caſu, though the purſuer 
might be puniſhed pena extraordinarig, yet he could not be 
puniſhed as a traitor, It may be likewiſe donbred, itthis holds 


7 inStarurory T.caſon,as Thett in Landed-men, &rr. And ſince 


the reaſon inductive of that Act is the ofdiouſneſs of treaſon, it 


' = wou'd appear that this rigid Law ſhould not take place in theſe 
2 points ot treaſon, which are not ſo odious of their own nature, 


Another tpeciality in treaſon.13, that it can only be tryed by 
the Juſtices, Reg. Maj, (ib, 1, e, I.wv, 1, and that becauſe of the 
Kings immedat intereſt, {ince it 15 not preſumablethat the Fiſ- 
cal in Interiour Coures would be as careful as his Majeſties Ad- 
vocat, who cannot appear there,and becaute of the intricacies and 
great conſequence ot that Crime-but it may bedoubred whether 
Lords of Regality, or Subjects having a Juſticiary, are Judges 
competent to Treaſon,and it ſeems nor, for the reaſons foreſaid, 

XIX, The ſecond priviledge of treaſon is, that thoſe who 
are purſued for- treaſon ſhould be 1immeciatly committed ro 
priſon, and their goods ſhould be pur under ficker Bairows, 
jideſt.Cution, under which they muſt remain ay and while 
they ſuffer an Aſſhze, Fa, 2.p,12,c,49, and Ree, Maj, lib, 4, 
c.1, But it ſeems v-ry hard in our Law, that there isno time 
preſcribed for the :nr(uer ro inſiſt, bur that the perſon ſuſpeR 
may be kept in p! iſon for a long time, though he be very inno» 
cent, and offer him(eclttoa tryal z; whereby the moſt innocent 
of SubjeAs may be ruined in their Fortunes and Families, with- 
out any juſt cauſe, And yer upon the other hand, ir were hard 
that Traitors (ſhould be allow'd to go abroad, becaule probati- 
on cannot be preſently had, which it may be the craicor hath 
abſtra*ted, or that the King or State ſhuuid be toic'd ro dil- 
cover to0 ſoon by a purſuit, atreaſon, which he is bound in 

H 2 po'icy 
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palicy to cover for fome time, Andasia War, foin Treaſon: | 
( which is as. dangerous) many things are allow'd' to- be done | 
which are not otherwiſe regular; the intereſt-of all. preponde- 
rating the intereſt of any one, or a few, . 

XX, The third ſpeciality in treaſon, is, thae all Charges 
of treaſon ſhould be.execure by Heraulds and Purfevants, bear- 
ing Coats of Arms,..and by Macers; and that for the greater 
ſolemnity, elſe thefe Charges are declared null, Fa, 6, p.2x2.c, 
125, Likeas, the ordinary cuſtome is ta execute Summonds 
of treaſon after that manner, But-it was found upon the 5, of | 
Decerwber 1666, inthe Action incented at his Majeſffties Ad- | 
vacats inſtance againſt-Mackelloch and others , that this AR. | 
did only relate ro Summonds of treaſon, or any other Charges,... | 
wherein mea are ordain'd to obey, under pain of Treaſon, - Bue 
that inditements of treaſon given to men who are in prifon, | 
may be execute by ordinary Meſfengers: And yer the Act (ayes, . 
that 2]l Executions given otherwiſe then ts appointed by that 
AQ; ſhall be null, - 

XX1.-Women,and others,may be Witneſſes in this Crime, 
though in. other Crimes they cannot : and one Witnels is (ſuf- 
ficient here, and famoſi & impuberes of what ever age, arere- 
ceivable as Witneſſes,” by an expreſs A of the Sederunt of 
Lords of Seflian, in Ann 1597, Likeas, Cod, fab, hoc tit, 
def. 4. fayes, ef privilegium crimins Leſe Majeftatis ut faci- 
ligg probetur. And that it may be preved per famoſos & ſ0- 
cies crimins,. And that it was decided in Savoy, 1591, wid, 
Pappon, lib, 24. tit, 2, But the Engliſh do moſt. juſtly con« 
clude, that becauſe the puviſhment is ſevere in treaſon, there- 
fore it ought to be proved by manifeſt and direct proof, and nor 
by preſumptions, or ſtrainsof wit,Cook pag, 12, And that two 
witneſſes are neceſſary for proving.treafon , he proves moſt |: 


— — 


' learnedly,. pag. 26, . 


By the Civil Law fameſi, & mu/icres were admitted to8ce 
cuſe in this Crime; though not in.any other Crime, /. 7, and. 


$. f. «41, jul, waj, . Bupthis laſt priviledge ſhould onl hold 


in - |; 
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in Perduellion, Maſcard. deprob. lib, 1, concla, 462, and nor 
in Statutory Treaſon, And that this ſhould hold in no tpe- 
cies of treaſon, was Math. opinion, pa. 372, becaule per /. 
ult, cod, de prob, in capitalibws cauſis Idonits teſtibus atque ap- 
pertiſſimis documentis opus eſſe dicitur nec excipitur crimen Ma- 
jefatis, Neither doth it tollow, that becauſe perſons who 
are not admitted in other Crimes, are admitted to be accuſers 
in this, that therefore theſe whoare unfit eo be Witnefles in 
other Crimes, ſhould be admitted in this - for' there is little 
hazard in an unfit accuſer, but there is great hazard in unfit 
Witneſſes, And this I think much more fuitable to reaſon then 
the former Stacuce; for the greater the hazard is, the probati- 


| 6 _ on ſhould beſo much the clearer, And though zeftes inhabiles 


may be received, or one Witneſs may prove ſufficiently for ſub- 
jeRing the Pannel co the torture, ( which is all that can be in- 
fer'd from that AR of Sederwnt, which fayes only that they 
ought to be received Witneſſes, bur ſayes not, that they oughr 
to be received in all caſes), Yetit wereagainſt all reaſon 


; that any condemnatory verdict or ſentence could be founded - 


/ eothe wienels therein nam relate 
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n ſuch probation, 

I findalfo by the Law of Savoy, that ſocis eriminis, & fa- 
280ſe, are admitred to be Witneſfes; not in treaſon generally, - 
but in Perduellion. And that Atis by their Lawyers reſtricted 
fo, that the Pannel cannot be condemned to death or forteiture 
upon ſuch depoſitions, .but only to torture - Nor will he be 
tortured upon ſuch depohitions , except che deponent be upon 
Oath, and abide the torture alſo at his depofition ,' Cod fab. - 
HL. 9. tit, 5, All which ſeems moſt reafonable, but yer ir ſeems - 
that no man is to be repute ſocins cr4minis, buthe who is cone 
vict, or hath confe(s'd the Crime, and dilates'others,: for elſe 
2 man being'accuſed for treafon, cannot alledge that the Wit- 
neſſes ledagainſt him were ſocis oriminrs, for that were to cons 
{els himſelf, to be guilty » for no man can be ſocixe-rriminis to * 
the Pannel, 'except rhe Pdnnel be guilty himfelt,and was ſocius + 

fe muwbuo potunt, . And this - 


was - 


we 
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was ſo found-in Aſſsnt's Procels,' but it was-there alledg'd, thae 
though ſocius criminis conld.not be received tor the Pannel , 
yet he could be received againſt him - And that was the ſenſe 
of the Doctors, who exclude ſoci#s criminis trom being a wit- 
neſsintreaſon, Butas to this, I doubt very much, tor if a 
perſon contefſed his, acceſſion, ic ſeems unjuſt that he could 
condemn others, beiag intamous himſelf, And yet in open 
creaſons, as riſing in Arms, it ſeems neceſlary to receive ſuch 
as were in Arms, tor none elſe can come near an Army of Re- 
bels, and fo the Crirne muſt be proved by theſe, or by 


none, 


XXII, The fifth. priviledge is, that treaſon is not extin- * 


ouiſhe by death in all caſes, 'as other Crimes'are,. Bur that rrea- 
ſon committed againſt the Kings Pei ſon, or Common-wealth, 
may be inquired into atter death, and che commitrers Heir ma 

be forefaule theretore, Fa, 5 p.6,c. 69, which AR bearing 
to be founded upon the Civil Law, theſe general words con- 


tained init , againſt the Kings Perſon, or Common-meal , muſt: 


only be extended againſt (uch treaſons , as were by the Civil 
Law accounted Percuell.on: And therefore it is moſt nece(- 
ſary to know the Civil Law inthis caſe, and what was therein 
called Pe:duellion,  Seing albeit all trealons may by an natural 
inte:pretation be ſaid to be committed againſt the Kings Per- 
ſon. or Common-wealth, yet the Civil Law declared only 
that ſpecies of the Crime of treaſon, which they called Perdu- 
ellion to be puniſhable after dearth, /,v/t.ff, ad 1. jul, Maj plane 
nongquiſquis legis julie Majeſtatis reus, eſt in eadem conditione: 
Sed qui Perduellionis rews eft, hoſtili animo adver{wus rem publi- 
.cam, vel principem animatus, SO that the intallible mark of 
Perduellion is hofilus animus, a deſign of raiſing Arms, And 
' therefore we may conclude that nor only Statutory Trezſons 
are extinguiſhed by death, but that even ſimple concealing, 
and nat revealing, .or a malicious defign ro poyſon the King, 
and ſuch other treaſons-as ſhew nor a defire of riſing in Arms, 
are Iikewiſe extinguiſh'd by death, Aad yet the Baſil, 1, r2, 
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h, t. ſay, that all the heads of treaſon are extinguiſht by death, 
excepto capite proditionis , & inſfidiarum contra principem,. 
X15 Ts T4pi xalogomoiws amo Tx X$9haaire TIS Tpododias 3 xz Ths XzT&> Pao 
AKiws ETA EANSs 

Albeit che bones of the Defun& Traitor are ordinarily taken 
up, and brought to the Pannel in purſuits of this nature, 
as was done in the forefaultur of the Laird of Reſtal- 
rigs yet this is not neceſſary, but it is neceſſary in purſuirs 
of this nature, that the DeſunSs neareſt of Kin be called, as 
Defenders, for their intereſt ; both becauſe their Eſtates are 
to be taken from them by their forefaultur, and to the end they 
may defend the Defun, and obje& both againſt the relevan- 
cy of the Libeil,;and the hability of the Witneſſes - And chere- 
fore the Bafilicks add very well, that hereditas publicatur, niſi 
mimen ab heredibus purgetur, . *4v pn xabagighy 4.0 TWwr KAWpOV5{40V, 

It my be doubted, whether fince the forefaulting after death, 
is founded upon the Civil Law, and that the former A& bears 
expreſly, that theſe purſuits may be intented conform to the 
common Law, 1t theſe purſuits ſhould not preſcrive with us in 
five years, as they do by the common Law : and it would ap- 
pear they ſhould, fince theſe purſuits are intented conform ro 
the common Law, and quem ſequitur commodum eum d bet [equi 
incommodum, | 

The ſixth priviledge of Treaſon is, that the Kings Advocat 
is to be the laſt Speaker to the Aſſize in Perduellion, though 


! in other caſes the Pannel's Advocats are to be laſt Speakets 


And the laſt Speaker has much advantage, for ke may an(iver 

all is alledg'd by the opponent, A477, 11, Regwlations-1670, 
XXI!T, Thelaſt priviledge of Treafon is, that albeit of old 
no perſons could be condemned in abſence by the Juſtices, yer 
the Patliament ſtill could have proceeded: againſt Traitots in 
abſence, And now by a late Act of Parliament, ir is found, 
that in the caſe of Perduellion , and of treaſonable tifing in 
Arms againſt the Kings Authoticy, the Juſtices may proceed 
to-the receiving' of probation, and pronouncing of ſentence 
| even: 


EE OOO 
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even in abſence of the Party: Which being 'firft propeunded 
a5 a Querie to the Council, they remitted the ſame to the Sol> 
ſion, to whom his Majefties Advocat gave in rhe fotlowi 
Reaſons, and Queries, upon the 15, Azg»ſt 1667, Whether 
or not 2 perſon guilty of htgh Treaſon may be purſued before | 
che Juſtices, albeirrhey beabfent and contumacious © So that | 
the Juſtice uponcirarton, and tufficient probation and evidence, | 
may pronounce Sentence and Doom of forefaulcur, ifcthe Dit- 3 
ty be proved, Thereaſon of ſcruple is, that Proceſſes of fore» |! 
faultur are not ſo frequent z and that in other ordinary Crimes, | 
the defenders, if rhey do not appear, are declared Fugitives, 
and that the following reaſons appeats to be ſtrong and relevant | 
for the affirmative, 1, By ithe common Law, albeic a pare 
abfeat cannot be condemned for a Crime, yet in Treaſon —_ 
iS crimen exceptum es This is a ſpeciality, thar a\hſeats may be 
. proceeded againſt, and ſenrenced. 2. By the fi. ft Atot King 
_ 5th. his'6, Parliament, it is declared, that the King | 
ath good canſe and aRtion to purſae all Summonis of | 
T reaſon committed againſt his Perſon and Common. wealth, 
conform to the common Law, and good equity aad reaſon, 
notwichſtanding there be no (ſpecial Law, A, or proviſion | 
.made thereupon. And therefore ſeing by the common Law, | 
perſons guilty of Lazſe Majeftie may be proceeded againſt, and 
 tentenc'd, thoughthey be abſent, Ic appears that chere is } 
the (amereafon why the Juſtices ſhould proceed againſt, and |! 
ſentence perſons guilty of Treaſon, though abſent, and that 
he is (ufficiearly warranced by the ſaid Act ſo todo, 3, Ir is 
inconſiſtent with Law, Equity and Reaſon, that a perſon-gnil- | 
.ty of Treaſon ſhould be in a better caſe, and his Majeffy in a | 
aworſe, by the contumacy of a Traitor, the ſame being an ad- | 
dition (it any can be added) to fo high a Crime, and that he | 
ſhould have impunity ;and his4ajeſty prejudged of the calualizy 
arifing to him by his forefaultar, 4, The Parliament is in ute 
zo 'proceed and pronounce Joom of toretaultur, thongh the * 
patty be abſent : and'in fo doing they do not proceed in and by | 
* a legi(- | 
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2 legiſlative power, but as the Supreme Judges: and the Par- 
liament being the fountaia of Juſtice, what is juſt before them, 
is juſt and watrantable betore other Judicztories in the like 
caſes, 5., By the above-mentioned Act of Parliament, it is 
Statute, that Summonds and Proceſs of Treaſon may be in» 
tented and purſyed after the death of the Delinquents, either 
his Memory , or Eſtate, delating the one, and forefaulting 
the other, whereupon ſentence may follow to the eff=& tore- 
ſaid, And therefore, ſeing ſentence may follow when the 
Delinquent cannot be preſenr, and is not in becing, it were a- 
oainſt all reaſon, that when they are wiltully and contumaci- 
ouſly abſent, they ſhould not be proceeded againſt, and ſen- 
renced, if they be guilty, And it were unjuſt that his Majeſty 
ſhould call a Parliament for puniſhing and torefaulting of per- 
ſons, being abſent, or that he ſhould wait till they die, eſpe- 
cially ſeing in the z»terizz the probation may periſh, by deceaſe 
of the Wicneſſes, - 


Follows the Lords of Seſſion their opinion, Edinburgh, 
the 26. of February, 1667, 


The Lords of Council and Seſſion having conſidered the Dutries 
above- written, preſented to them by the Lord Bellenden his Ma 
jeſties Theſaurer Depute, it was their opinion, that upon the Fu- 
ſtices citation, and ſufficient probation taken before them, the 
Fudze and Aſſize may proceed and pronounce ſentence thereintil, 
and forefaulter againſt the perſons guilty of high Treaſon, though 
they be abſent and contumacious, 

Sic ſubſcribjitur Fo, Gilmore I, P, D. 


Upan this the Parliament ratified the Proceſſes led againft 
theſe perſons - and by the 11, Ad Parl, 2, Ch, 2, Sef, 1, itis 
Statured, that riſing in Arms againſt the Kings Authority, 
might be purſued before, and judged:by the Juſtices. Bur the 
Parliament retain ſtill a power cumulative with the Juſtices ; 
and when Procelles of Treaſon - intented before them, they 

may 
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may proceed as formerly, and thought this laſt A a great ins 
novation of all our Law. Nor is itimaginable but that if it had: 
been fate, that char priviledge would had been granted to his 
Majeſty tormerly: Aad thatit is contrary to the Civil Law, is 
clear, per 1, 1, & |, penult ff, de requirendys res, nam annota- 
bantur bona, & ſirens Poſt anum non comparaerit, & ſatis dede- 
rit de ſlando ; non recuperabit bona, non tamen de delifto habe- 
tar pro confeſſo, Divi fratres reſcripſerunt, 1,1, nequys abſens 
puniatur, & hocſure utimur , ne abſens aamnetur, And that 
no probation can be received againſt 'abſents in Treaſon, is 
clear by Matheus hoc tit, and albeit per extrav, conſtitutionem 
Hen, 7, It is ordained, that probation may be received in ab- 
ſence, yet this is repure no part of the Civil Law, and- is fol- 
lowed by no Nation, and by that extravagant conſtitution'this 
priviledge is allowed to all ſoecies of Treaſon, . which we find 
to beunjuſt,, And albeit Treaſon may be in ſome caſes puni- 
ſhed after death, yer -ir cannot be from that inferred, that it 
may be puniſhed inabſence, fince after death the malice of un- 
juſt purſuers ordinarily ceaſes, and the hazard of Death is then 
over - ſo that the event of the pu:ſuir 1s not fo terrible , nor 
dangerous, Andin theſe Proceſſes, the neareſt of Kin-are called, 
wo may/propound ag2inſt both relevancy and probation, what= 
ever was competent to the Defunt, Whereas when a perſon 
is purſued in abſence for-Treaſon, no man can in our Law be ad- 
mitted to propound any thing in his defence, And albeit ir 
ſeem unreaſonible that a perſon guilty of Treaſon ſhould be in 
a better condition by his contumacy , then if he:compeared, . 
To this jt may be anſwered, that this would prove too munch, 
for this abſurdity may beas well preſs'd in abſents for all other 
Crimes, and againſt ſuch as are abſents in all the feveral indite- 
ments of Treaſon ; and yet the Juſtices are never allow'd eye 
by the late Ad to proceed to ſentenceagainſt!/any', but: ſuch 
2s are purſued tor 1ifing'in:Arms againſt the King,'. Bur the 
true anſwer. to: this ſeeming/abſurdity ; is, - that the Law is 
not.{o inhumane; as:to punith equally preſum'd and real _ 8: 
at © 
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what may bea Crime, as what is fonnd one, , Andiit hath been 
oft found, that men have been abſent, rathet-out of tear of a 
prevailing Faction, or corrupt W itneſles, or by inadvertence, 
or not being truly cited, 'or by being violently detained, then 
out of a conſciouſneſs of guilt , yet ſince ſo judicious a perſon 
propoſed this overture, and ſince Council, Seſſion, and Par- 
liament have fortified it-by their Authority,I ſubmic my judg- 
ment.to their determinations, | | 
XXIV, Ir is ordinary for his Majeſty, to command, or for- 
bid, by privat warrands, under all higheſt pains, or as you 
ſhall be anſwerable ro.us, And thecertificat:on here being in. 
definit,it may be doubred what the puniſhment may be, in caſe 
of contravention, 0 And 1, It would appear chat the contra- 
veeners cannot be puniſh'd as guilty of. Treaſon, tor only Laws 
can make Traitors in this Kingdom, 2, Ir ſeems that this be- 
ing a contempt of the chiet and Supreme Magiſtrat, it may be 
puniſh'd arbitrarily 4 it the command be lawtul, and in caſe of 
importance, dince even inferiour Judges may puniſh fuch as 
contemn or diſobey them, in what is neceſſary for their juriſ- 
dition, Likeas Lawyers are of opinion, that z» obediens pre- 
cepto ſuperioris ſub pena indignations, eſt arbitrarie puniendus, 
Cabal, caſu 30, Bald. in 1, legis wirtus, ff, de legib, Menoch, 
caſ, 365. But in that caſe, they determine thar the arbitrary 
puniſhment cannot extend ro death, And thongh ſome Do- 
ors are of opinion, that.commiſhons are to be puniſh'd in this 
caſe more ſeverely then omiſhons, yet I conceive ſome omiſfii- 
ons may inter greater contempt, and be more dangerous then 
commiſſions, Norallow I the diſtintion uſed by Lucas de 
penna, ad1l, 1, C, ut dignit, ord, ſervet, who ſayes, that it the 
contempt be of dangerous conlequence, as if one being com= 
manded to take care of a Caſtle,or toſtop the paſſage of an ene» 
my, that then the contempt is to be ſeverely puniſh'd by death: 
bur it the contempt be of things indifferent, or mean, ithen the 
contempt is only puniſhable arbitrarily, And yet tre is too ſe- 
vere in making it to be puniſhable by death, except the per{cn 
| \ I 2 com« 
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commanded were a Souldier, or one who were obliged by ac- 
ceptation of his Office to obey under that peril,, And there- 
fore I would rather diſtinguiſh berwixt ſuch commands as uſe to 
be punith'd by death, if contemn'd, ſuch as Military commands, 
and in theſe, the contempt may be puniſh'd by death, for Cu- 
ſtom comes in place of Law, '& ſbi imputer, who hath under» 
taken ſuch an employment as requires ſuch obedience, Bur if 
the King ſhould command any Country Gentle-man, or Laws 
yer, to fo:tifie, or keep a Caſtle under all higheſt pains, it is 
probable, that their om: ſon could not be punith'd by death, 
and is only puniſhable by loſing of the Princes favour , & quod 
Pr1:1ceps non exhibebit ſe gratioſwm: which Bartol. makes the 
pun.ſhment of that diſobedience in all caſes, ad extrav, qui ſunt 
rebelles, 

XXV,. The puniſhment of Lzſe Majeſtie was death, /, 5.. 
C.h.t, anime-omiſiio, as Fuſtinian calls it in his Inſtitutions, 
together with the Confiication ot all his Eſtate that lyes with 
in the Territories of him againſt whom the Treaſon :is commit=- 
ted 4 but is nor extended to his Eſtate lying elſe-where, C, 2, 
de conſtil. in 6, So that if a man-commir Tteaſon againſt the 
King of Britain, his Eſtatein France does not forfeit, 

With us the puniſhment of Treaſon is death, and Confi(- 
cation likewiſe of all the Traitors Eſtate , whether Heretable, 
or Moveable, Feudal, or Allodial, And the ſolemnity ufed 
in Pailiament at the pronouncing of ſuch ſentences are, that the 
Pannel receives his ſentence kneeling, and that after the Doom 
of the foretaulter is pronounced againſt him, the Lyon and his 
Brethren Her:ulds come 1n in their formalities, and tear his 
Coar.of Arms at the Throne, and thereafter hang up his EC- 
cutchion reverſ'd upon the Crofs : Which had irs rife trom the 
old Roman cuſtoms, for as Tacit, obſerves , /ib. 5; deterrere 
omnes a ſimili culpa volebant, now pane modo, (ed iznominie 
mtu, ut nomend faſtis deleretur, & effigies tolleretur. Which 
is likewiſe clear, /, 24,.ff, de penis; And rhat this is the cu- 
ſtom of Flaxders is clear by Perez; h, t, moribas nor inſignia 


gentilia: 
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gentilia delentur, & deſtruuntur, But this I think ſhould on- 
ly hold in the Crime of Perduellion, but not in other Treaſons, 
Perez, ibid, num, 19, 

Another ſpeciality introduced in the puniſhment of Perdyuel- 
lion, by the common Law, was, that memoria damnabatur, 
and that his Children were declared uncapable to bruik any 
Eſtate or (' fficeg which che Emperouts 4rcadiue and Honorie 
ws, 1,5,c,4d1, Ful, Maj, calls a mitigation of the puniſhmenc 
due ro Cildien, who as they ſay ſhould have died for their 
Fathers Crime. But this is ſo unjuſt, that no Nation dorh 
now uſe it, as Mathers obſe ves, p. 352, And it is exprefly 
againſt /, Crimen ff. de penis, and the Scripture, . Deat, Chap, 
24, Verſ,16, And thewpinion of Plato, lib, 9, de legibns,. 
And therefore Amazias 2 K1n7., 14.5, 6, would not kill ſuch 
as were the Children of cloſe who kill'd his Father, becauſe 
( as is expreſt there ) The Father ſhall not be put to death for the 
Children, nor the Chilaren for the Fathers, And Achay's pu- 
niſhmenc, Foſhua 7, 14, wherein he and his ſons and his daugh- 
ters were ſtoned to death, and burned for his own Crime is nv 
concluding argument againſt this opinion, {ince that was found- 
ed exprefly upon Gods revealed will, who can diſpenſe with, 
or alter the Laws of Nature - but it is very probable that the 
reaſon of that ſevere ſentence was, that God knew the whole 
Pamily to be involved in the guile, And it is very probable 
thar they were reſetters of the thetr, or conſcious to ir, fince 
the ſtollen goods were t1ken out of the Tent were they were, 
And I remember thar our Parliament in Angg 1661, having 
adjected ro the Matquils of Argyles Sentence thEdiShabiliration 
of his Children, his Majeſty did exprefly command ir to be re- 
ſcinded in the-laſt Seſſion of that Parliament ; in which che 
Children were rendered capable to bruik Eſtates or Honours, 
as the other SubjeRs were, I know ir is the opinion of ſome 
Lawyers, ſuch 7s Budens , that this], 5. wos thereatrer ahro- 
gat,!, Sancimus C, de penis, which by his calculation is ewo 
years atter the other, . And though Mathers thinks that /. g,z- 
Clin4s 


PR < - 


: : bo _ T reaſon. 


"» 


cimns is only inttoduced in favours of the Friends, but not of 
the Children: Yet it is more juſt to think that by this Law 
the former was abrogat, even quo ad Children, ſince the. rea« 
{on given in-that Law is general, Sancimns ibi eſſe penam ubi 
& noxia eſt propinquos , notes, familiares procul a calumnia 
ſubmovemus quas reos {celery ſocietas non facit. *Nee enim ads 
finitas,vel amicitia nefarium crimen admittunt, Peccata igitur 
[nos teneant audores + nec ulterins progrediatur metus, quam res 
perlatur deliftum, Hoc ſingulis quibuſque Judicibus intimetar, 
Nor can it be concludea, that it is clear that the former Law 
was not abrogat by that Law, fince/. pen, C, Theod, dt bon, 
proſcrip. the ſame Emperour Hoporins leaves no Eſtate to the 
Children of Traitors ; tor it does not fellow, that becauſe they 
are to ſucceed tono Eſtate of the Traitots, that therefore they 
ſhould be uncapable to gain, or to ſucceed to any other Eſtate, 
Bur after all theſe Laws the Baſil, L, 5, h.t, extends the puniſh- 
ment, #e7# 7wy ara1dwy, 

Another puniſhment of Perduellion by the Canon Law, cap, 
felicis de pens ins, is, that the Traitors Houſe ſhall be thrown 
down, and not re-built, which is not in obſervance amongft 
us, Nor was it lawful-cro mourn for hum when dead, or eo give 
him a publick Burial, 4.11. f, de his qui not, & 1, 35. ff, dere- 
liz. And with us it.is ordinary for the friends of ſuch as are 
.condemned-for Treaſon, toget a warrand for attending them 
in mourning upon-the Srafftold, But I do not find that the at- 
tending him in mourning,orthe burying him, was ever account- 
eda Crime in Scotland, 

I find that ſome Lawyers believe , that:the fear of loſing an 
Eſtate excuſes him who has complyed with the:Enemies of his 
Prince, note ad Clar, h, t, num, 9. Imol, Conſil, 34, Bur. this 
was eExpreſly repelled in.the Marquilsof Argyle's Proceſs 1661. 
Burt certainly the.fear of life might excuſe; for there can be-no 
Crime where there is not a voluntar a&, and nothing can be 
volantar which is forc'd, | 

Though repentance is ao relevant defence againſt a ditty of 
Treaſon, 
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Treaſon, eſpecially where there is oncea deed -vf Treaſon com- 
mittedz yet (ach is the clemency of Princes, that by the /, 1. 
Baſil, h, +, I find thathe who in the beginning ot a conſpiracy 
reveals, is to be rewarded, but he who aſter the Treaſon is 
committed reveals the Authors, «ere 70 7payue, is only to be 
pardoned, | he 

Sometimes likewiſe to puniſh the atrociouſneſs of this Crime, 
the vety Parents are baniſh'd, and all the Family are ordain'd 
to change their nam24 as was done Ravillac's caſe by the Par-' 
liament of Paris : for though theſe could not be corporeally 
puniſh'd, yet the Stare may juſtly deny their proteRion , and 
Countrey, to any who may be preſum'd will bear revenge, or 
probably were inteed with their Friends Crime, 

But though theſe puniſhments may be infl:ted after proba- 
tion, yet if the Pannel was only denounced for not appearing 
in Treaſon, he only loſes his Moveables; and a gift of forfei- 
ture following ſuch a denounciation was declared null by the 
Lords of Seffion, becauſe the certification ot the Letters in that | 
caſe; is only to-be denounced fugitives, and loſe their Move- 
ables, '30, Fuly, 1662, and 30, Novemb, 1671, Haige cons” 
tra Moſcrop, | 
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1, What « Selition? 
2, The puniſhment of it, 
3. Convwocationof the Liedges how puniſhed, 


I. CEdition is a Commotion of the people without authori. 


ty, andif it be ſuch as tends to the diſturbing of the Go» 
vernment, ad exitium principes vel Senatorum tjus & mutati- 
nem rei publice, itis Treaſon ; but it it only be raiſed upon an 
privat account, it is not properly called Treaſon:, Butit is with 
us called a Convocation of the Liedges, PR 
"Theſe publick Seditions are called Seditzo regns wel exerci- 
tus, cap, 1,1, 4, Rez, Majeſt, And this ſpecies of Sedition is 
puniſhable as Treaſon - And the Mr, of Forbes was hang'd for 
raiſing Sedition in the King's Hoſt at Fedburgh, When a Se- 
dition is raiſed againſt the Government, it is repute Treaſon by 
the Doctors, as isclear by Boſſius de crimine Leſe Majeſtatss : 
And Perezins hoc, tit, 
IT. Albeit per /, 1. cod. de ſeditiofis, it be only ſaid, mul- 
am graviſſimam ſubtinebit , which general term , in my opi- 
nion, isuſed co ſignifie thar this Crime is not to be equally pu- 
niſhed, but according to the ſeveral degrees of guilt, and the 
authors and'fiiſt raiſers of the tumult are to be moſt ſeverely 
-puniſhed, And the Baflick ſayes only that graviſſime pene 
ſubſicitur Repurary vrokenat Togie, Which the Greek gloſs ex- 
pounds unwarrantably to be u[timum ſuplicium in all caſes, and 
as to raiſe men againſt the Prince is Treaſon, 1o to raiſe them 
againſt Publick Order or Diſcipline, «are Tys xowns w7ekics, 
is Sedicion properly, and thus Treaſon and Sedition properly 
* differ, 
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Sedition.: 65 ; 
differ, thodgh-oftentimes Sedition, map be, accompanied with, 
qualities which may raiſe.ir to Treaſon; And this the Baſelichs 
make not [editioſus canventas Treafon, but if it- be raif'd ut oc- 
Cidatur + 4 ſeditioſus conventus,. it is Treaſon in that 
cale L.1. .F , C3116 VT, C14 S&H ot Hr | 

I find not Sedition to be expreſly declared T reaſon with us, 
inany.caſe, for by the 78, AW Fa,'2, Parl, 14, the rapoug 
of Commons #n hindering the common Law ( which is proper- 
ly Sedition) or the making of Leagues and Bonds within 
Burgh, , without the. commang- of, their; Head Officer, .is de- 
clared to be pumithable by Gopfiſcation of Moveables, and that. 
their livesdhall be in the King's will, From-which-A@ it is. 
likewife to be obſerved, that-the cammand of the Magiltiate 
doth in things belonging to-his Office excuſe the Liedges, and 
therefarg it.may be aſſeiged that gþo Lien riling\in;gbedieace 
rocommands at the-Sheriff-y vs Lord (of Regility; axe not pu- - 
niſhable, except -it was clearly-palpable to. them that theiryn» 
ſurreion was in contempt ot his Mgje/#/es Authority, which 
appears to be the meaning ot the faxeſatd /, fo quis contra £05- 
denti [ſimvany jmſſionem, Sc... Am lging the Liedges ate oþlidged 
to obey their Magiſtzats ;: and; to viſe; when he! calls hem, mas. 
sevidentby many; Aﬀts of Parliament, and-without thigallow- 
ance his Majeſty could not be; ferved's..it- were hard 40 puniſh, 
them for that obedience, which would be- puniſhable it chey 
tejuſed it, 

[IT. The convocating the Liedges in Bands of Men of War, 
for daily, or monethly wages, without ſpecial licence , is de= 
clared likewiſe to be puniſhable by death, by the 75, A&# 9, 
Parl, 9. M, which Ac is ratified by the 12, AG 10, Parl, X, 
Ja, 6,- And the making of all Leagues and Bands amongſt the 
Liedges without his Majeſties conſent, are diſcharged, and the 
contraveenersare.declared to be puniſhable as movets of Sediti- 
an and unqttietneſs, to the trouble of'the publick peace of the 
Realm, theretore to be puniſhed with all rigour, ro the ex- 
ample of others, Both which Acts are ratified by the 4, 4# 
K I., Sef, 


. 


66 Sedition. 
T. Seſ, Chari, 2, And yetit may be contended that ſuch Sedi- 
tions as theſe are puniſhable as Treaſon, ſince the making of 
Bonds and Leagues amongſt: the Liedges is declared by the 
foreſaid 4; A tobe one of his: Majeffies Royal Prerogatives, 
And ſure it is Treaſon for any of his Majeſties Liedges to uſurp 
his'royal prerogative, Bue ſure it is, that to convocat the Liedges 
fimply without Bonds or Leagnes , can no wayes be accounted 
Treaſon; much leſs the being preſent as ſuch Convyocations, 
though in Arms-:- And:thus it wasfound in the caſe of a Baxter 
who was-purſued as guilty ' of the Convocation raifed againſt 
the Cuſtomers in Ano 1665, That naked affitince at ſuch 
meetings per ſe was not relevant to infer death, but only-an ar- 
bitrary-puniſhment , as- is-clear by the 5, {1&1 Park, Fa, 1, 
whereby all men are forbidden to travel with morenor they can 
ſuſtzin,. andif-chey do, they-may be pur under ficker Burrows 
till che King declare his will, And by the 85, 4#6, Parl,F.1, 
FleRing of Deacons was diſcharged as Sedition.. 
Convocationsare allowed in ſome cafes, as- for purſuing of 
'Thievesand Sorgers, as'F 4, 6, Parl, 14. cap; 247.. 
ThisCrime of ſtmple Convocation. is ordinarily purſued be- 
for® the Council; and is ſeldome puniſhed either by the Coun- 
cil; or-Juſtice Court,tanquam crimenper ſe, but as the-agradg=- 
ing quality of a Ryot orother Crime, . 
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: 1, The puni(bment of Poyſon by our Law, 

t Þ 2, Howfar the giving good Druggs irregularly is puniſhable, 
k Þ ;. — = poyſoning Fews, or Excommunicat Per (ons, be 
Fo | ; P #71 'L 

1 | 4, Whether the yeyſoning Beaſts, or Fields, be punilbable by 
n' ths Statute, , 

s || 5. Whether endeavours to poyſon be puniſhable, 

. | 6, The aggravations of this Crime, 


f: | 1. JNOyſon is by our Law declared to be puniſhable as the 


Crime of Treaſon, but it is not declared Treaſon, 4# 

- | 31.7, Parl, F4.2. By which all petſons are diſcharged co bring 
. | home Poyſon for any-uſe by which any Chriſtian man or wo- 
- | man may take bodily harm, and that under the pain of Trea- 
|! fon, and that being convit, they ſhall forefaule to the King 
Life, Land, and Goods; bur notwithſtanding of theſe words, 

for any manner or uſe, Apothecazies and others do daily bring 
home Poyſon, But to this it-may be anſwer'd, that they bring 

the ſame home, not as Poyſon, but as Druggs, and the Law 
preſumes that the Liedges are in no hazard of that Poyſon 
which is in the hands of skilful men, This was likewiſe 

the opinion af the Doors Gothofred prax, criminal, Y, vene- 

mum: But notwithſtanding that the buying or giving of Poy- 

» Þ fon is declargd Freaſon by the Law, yet I find no inſtances in 
| the Journal Books where any have been convi& as Traitors 
-ypon this account : But on the contrary, Fohy Dick tor poy- 
ſoning his Brother and Siſter is only ordatned' ro be execure, 
K 2 but 


68 Poyjon. 
bur is not forefault, ur, March 1649, It any Stranger bring 
home Poyſon any manner of way, /it is provided by the zz, 
AR of that Parliament, that they ſhall be puniſhed the ſame 
manner of way, and that go remiſſioa or ſafe condudt ſhall: be 
profitable to them,. {1 p 

The reaſon of this ſeverity proceeds from: the abominable. 
neſs of that Crime, plus eff enim hominem wveneno necare quam 


gladio dicit gloſs. in I, ead, lege Jnſt. de ps Judicibus po iſh 


textum |, 1, de mal. & Math,. Fot*heto'whom Poyſon-iSgiva 
cannort\ defend himfelf; and Poyſon'ts: a way- of death fo:much 
hared,. that thoughthe Law hath allowed executions by the 
Sword, yet'it hath never allowed any execution by Poy ſon, 
Thoſewhogive Poyſon were by the Cipll-Pawealledivers- 
narii, and they were only. puniſhed capitaligy\p# 1; Corneli- 
am de ſicariis, 13S; 1. adls-Cornil, dt fic: Avad it thay be 


proved by preſumptions, Clarrs- Buſt; 4, verſ, fin, Bur the | 


Body muſt intthis caſe be ſighted by Phyſicians, and the poy- 
how qualitywyſtbeproved;s tt 2 un | | 

+ The buying ot Payſon, chongh witha deſignto: kill there- 
by; ifmwtgier do not-aRtually enſle;/ is'not tlroughe- capital by 
the Do@ors, bat only puniſhable pzy4 ex##aordinaria, Gorhs- 
fred prax, criminal, S. venennm num, 21,. Yet with us: the 
very buy ing is by this AR/of Parliament capital; ! 1 007 


bo 


-- Ho Whecherto- give Dyuggs that arenorbf theirown natule 
'poylonableros ftiequently;  dnd contrary ro the: navure' of rhe 
'Gifeaſe, bepuniſhableby this Law, or asmurder; or be puniſh- 
able ar all, was debated in Kemnediescale, the 8, of February 

v676, and'thar it-was puhithable was contended ,, ibecan(e-v4- 

"nit 0t:pharmacen was in Law romen'generis and exprofſt 
-good D.uggs as well as ilh; 1,venenum ff, dewtrb; fron And rhe 
beft of Druzgs, given'in great exceſs, is Poyſon; tor Poyſcn 
conſiſts in excels of quantity as well as quality., - and wharever 
. Overpowe!s our nature's poyſonable tous; And fincethe one 
-may"killas well as: be ocher; and rhilt-killing isthar'whictuis 
Puniſh, ithe Law thould praidh the: one:agwelt as:the: _ 

3,7 | An 
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Poyſon. 69 
And whatever may be ſaid where the deſign was got known, 
yet here the deſign of killing was communicated to Kenxedie, 
And it is proved that he refuſed to give meer poyſon, left the 
external marks after death ſhould diſcover that Poyſon was gi- 
yen, bur that it was ſafer ro give conſtant purgitions to be 
throwa in by his Servant in his drink upon all pccafions, and 
that without his knowledge, and contrary to the nature of his 


' diſeaſe, he haying a Flux: All which circumſtances ſhew a 


deſizn to kill,” And Gothofred, S. vrnevnm is clear that med; + 
d & farmacopole ineptum medicamentum ſcienter ad hibentes 
ut infir news morietur tenentur ut homicide, And though the 
judgement of Phyſicians ought to be ask'd where the deſign is: 
not known; yet where the defign of killing , and means ſuit- 
able to that deſign are clearly proved, there is no place for con- 
ſulcing Phyſicians; nor can any danger enſue from the prepa- 


| rative of puniſhing this Pannel ro other Phyſicians or Apo- 


theca"ies, except they give Phyſick without being imployed 
by the puty, aad at chedefire of Servants, who imploy upon. 
adefignto kill,” and adminiftrat che Druggs at unleaſohable 


| hours : All which are of themſelves Criminal, and this way 


is more dangerous then ordinary Poyſon, becaule Servants a e 
more eafily admirted then others, and this way is leſs diſco-- 
verable; Nor needs itthe proved that the Detun& died of this 
Poyſon, tor even one who got true Poyfon might have died of 
other diſeaſes, bur ir is ſufficiently proved, thar after the giy- 
ing of chir Purgitives, he died the next morning of ſuch a looſl- 
neſs as made his Bed to (wim, And as this is like the natural 
produdt, ſo preſumiter contra verſantem in illicit, eſpecially 
all this defign'of Muider being to conceal the Servants thetr, 
in'which chis Apothecary was a ſhirer, . 

ITI. From theſe words of the Att, through the which any 
Chriſtian man &r woman may take bodily harm, it may be con- 


cluded ;. that 1, The poyſoning of a Jew or Pagan falls 
not under this Act; though ic may be purſued as Murder » And 


itmay be-doubted whether the poyfoning of an Ex:ommuni- 


cat 


_ Poon: 


cat perſon can fall under this A&, - fince they are-not Chriſti. 
ans - But topreyent all. this, .the -E»gl;ſh Statute bears , thar 
to kill any reaſonable creature 2x rerum natura, by Poylon, ot 
otherwayes, &c, And Cook obſerves, that to poyſon a Jew 
or Turk falls under their Satute, 

TV. From theſe words likewiſe it may.be obſerved thac the 
poyſoning af bfuit Beaſts does not fall immediarly under this 
AR, nor yet the, poyſoning.whole Fields, to the end Beaſts 
may die, Albeit both theſe Crimes be puniſhable. by death 
by the Laws of other Nations, as Carpe, oble:ves, trad? rim, 
Dnueft, 21, num, 24, And ince Thejc is puniſhable by death, 
much more ought the poyſoning of Beaſts be, fiance not only 
is the party leſs'd by wanting his Beaſts as much as in Theft, but 
the Common-wealth is more prejudg'd then in Theft, ſince 
the Beaſts (o poyſon'd , are made unſerviceable as to all 
uſes; and men are likewiſe in danger.by eating or ufing of 
chem : And this is worſe then houghing of Oxen, which is ca» 
pital by our Law, pt 

' Bur if a Beaſt be poyſon'd , that men may be thereby poy- 
ſon'd, then the poyſoning of Beaſts will infer death, 

| From theſe words, way take bodily harm, it may 'be infer'd 
likewiſe that the giving of Poyſon whereby men do fall Pa- 
ralitick, or. Lame, ſhould fall under this Statute, though the 
perſon dies nor, ſince that may be conſtructed bodily harm, 

V. As alſo it.may be concluded, that fince to bring home 
Poyſon whereby men may die does inter death, that therefore 

. the giving of Poyſon, though death do not follow, either be- 
.cauſe the Poyſon was not ſtrong enough, or becauſe the party 
poiſoned did caunter-at its force immediatly by ſuitable reme- 
'dies, ſhould be puniſhable by death ,' for theſe are more im- 
mediat deeds then to bring home Poyſon: And generally in- 
deavour is in this Crime puniſh'd as the conſumar AQ, where 


the indeayour comes ta any deed: that approaches the Crime, 


{,1, ff. ad t, Pomp, de parricid., though Carpz. is of a con- 
_ zrair opinion, aſſerting that conatss or indeayour is only to be 
| puniſhed 
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. . Poyſon; TM 
niſhed even in that caſe by an extraordinary puniſhmenr.. 
The adminiſtrating Drinks or Medicaments to procute or in- 
creaſe love, is thought not puniſhable, though death do nor: 
follow, becauſe there was no defign there to kill,. Carpe, bid. 

&l. fiquis ff. de pens, though this be paniſhable, as chac Law 

aſſerts, by a leſſer puniſhment, am eft res mali exempli, 

VI. Indeayour is puniſhable in the poyſoning of Parents, and 
in reiterated indeavours, though death tollow not,, And the 
poyſoning of Magiſtrats, or Maſters, fince theſe great aggra-' 
vations are ſo odious in the yery cont:ivance, that theſe ag- 
grayations are as odions as ſucceſs: And as the Judge may 
mitigate the puniſhment upon the accovat of leſſening circum- 
ſtances, ſo he may highten+ the puniſhment upon che account” 
of aggradging circumſtances, Yaſq. contraver, illuſt, cap. 14, 
and Carpz, num, 50, queſt, 20, part, 1, gives us ſeyeral Ceci-- 
fions to this purpoſe, and amongſt other deciſions, tells us of 
two Mcuntibanks who were burnt with hot Tongs to death# 
for having poyſon'd ten ſeveral perſons, Bur if a Phyſician 
would poyſon his Patient, . it would be certainly Treaſon with': 
w, as being Murder vader truſt, 


TITLE, IX. 


_ © De Incendiarizs, - or Fire-raifcrs. 
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M <5 Up and deſigned Fire-raiſing ui only puniſhable by 
aeath, | [-2000/ 
What preſumptions can prove this deſign,, -- 
Whether one may be puniſhed for burning hu own Houſe ? 
The puniſhment of Fire-raiſing according to the Civil 
Law, : 

The pPuniſhmint-of it according to our Law, 
The burning of Coal-heughs | puniſhed, | 
Whether the drowning « Coal-hewgh be puniſhable, as the 

burning of it, 
Fire-raiſing cannot be remitted, 
9, Thefpuniſhmentculpolſi incengiji, tr 31572 
10, How accidental Fire-raiſing ts to be puniſhed, 

Ii, How Maſters are to be puniſhed for their Servants negli- 

gence, 


. 


T is moſt unnatural that the Elements which were creafed to 
be Selvants to Man, ſhould have dominion over him: And 
therefore theſe who raiſe Fire are repute great enemies to man- 
kind, and more criminal then either Theives or -Murderers, 
For in Theit, the thing ſtollen remains ſtill with the Common- 
wealth, whereas it is abſolutely deſtroyed by Fire: And in 
Murder the Crime extends never turther then the deſign, 
whergas in Fire-raiſing, the mercileſs Elementwhich is imploy+ 
ed, debords oft beyond its commiſhon, and involves in the 
common miſery thoſeagainſt whom the -Fire- —_—_ no de- 
fien, with thoſe who were his known enemies, And there- 


* fore, 


it 


j- 
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fore thoſe who raiſe Fire within a Town are burnt; whereas 
thoſe who burn only a Houſe ate not (o grievouſly puniſhed, 

I. 4 Fire- Taijers or Incendiarius, is by Lawyers defined to 
be he who ot deſign raiſeth Fire, whether he kindle the Came 
with his own hand, or commifſionat another, or executes him- 
ſelf anothers Commiſſion, And becauſe ot the atrociouſneſs 
of this Crime, the attempt is puniſhed, though the effe& fol. 
low not, and threatnings, though nothing tollow , are pu- 
nithed, Damhaud, rubrica de Incendiariis , but becauſe this 
Crime is ot ſo high a nature, and that it is improbable that any 
would be ſo mercileſs to commit the ſame, therefore the Law 
requires that the Fire-raifing which is puniſhable, be commir- 
ted dolo malo: And with us it is required they be combuſtores 
domorum nequiter & malitioſe,as Skeen tranſlates it, ad cap.10, 
Malcolmi 2. And wiltul Fire-raifing is only declared puniſh- 
able by death, Cap, 8, Parl. 3. F. 5. 

IT,. But fince deſign and delws are ats of the mind , there- 
fore they are inferr*d trom preſumptions, and what preſumpti- 
ons are neceſſary in this cale, are very well related by Far, queſt, 
110, cap. 2, And John Meldrum was execute upon pre- 
ſumptions, 2 Auz, 1633, where he being purſued for burning 
the Houſe of Frendrick: The only preſumptions adduced a- 
e2inft him were, great threatnings, capital enmity, his contra- 
dicting himſelt in his own Examinations, common brute and 
open tame, that he was the burner, But I think chat caſe very 
hard, and not to be drawn in conſequence, for though the de- 
lus and deſign may be proved by prelumptions, becauſe that 


' tsanact of the mind, yet the burning it (elt being an external 


at, ſhould only be proved by Wicnefles and confeſſion, 2. 
Sein2 probatio preſumptiva is but fiTitit, 1t were hard to ailow 
both rhe burning ic ſelt, and quo anime the Fire was railed to 
be proved by preſumptions againſt that common tule in Law, 
that du.e fittiones non cadunt in eandem rem, 3, Lawyets are 
poſitive, that dolus debet poſsit probari manifeſte, Bertez. con« 
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HI. Ic is doubted among the DoRors, whether he that barns 
his own Houſe may be puniſhed as Incendieriss , fince quilibe 
eft rei ſue arbiter z and dominion is defined to be the uſing of bl 
any thing as we think fir, Bute fince Fire-raifing is oft-times { 
puniſhed,not only for the prejudice it hath done, ſed w_ flam- Þþ Þ 
14 potuit longius 2 vagars, therefore Fire-raifing ſhould be pu« Þ|þ /! 
l 
| 


niſhed inthis caſe, And as it is not preſamable that any man 
will burn his own without defign, . ſo if this were not puniſhed, 
men might upon the pretext of burning their own waſte and 
deſtroy their own, and ruine their neighbouts, And he might 
very well be preſumed to have had a deſign againſt his Neigh- 
bours , but though the immediat dominion belong to private Iſl * 
perſons, yet the King has alſo an intereſt, & dominium dire- Nh * 
faum  -: And as no man can kill himſelt lawfully, .ſo neither can | 
he burn his own Houſe, except he carinſtruc tharke did the 
ſame upon a jult and reaſonable cauſe, , 

IV. The puniſhment of Fire-raiſing by the Tivil Law, was 
various, and ſuitable to the ſeveral degrees of the Crime for 
ratſers of Fire within'a Town were burnt alive : Thoſe who 
burnt Corns beſide Houſes were bound and beat, and then 
burnr, . but not burnt quick, as we ſpeak, lex 28; parag, 1n- 
cendiarit ff, de pans , but the burning of a Houſe or Vil- 
lage was not fo highly puniſh'd, And Clarw Queſt. 68, thinks 
that the Statutory pain of Fire-raifing, if it be capiral , ſhould 
not take place in (mall Fire-raifing - But fince a fmall ſpark 
may kindle a great fire, this concluſion ſeems very. unwatran- 
table, if the Fire was delignedly rai(*d, 

V, According to our Law, the burning of folks in: their 
Houſes, and Corns, and wilful Fire-raifing, is Treaſon: And 
Lzſe Majeſtie, Fa,5.Pp. 3. cap, 8, From which Ait is to be 
obſerved, x, Fhat the Particle azd, is not here copularive, 
bur a disjunive, for either of theſe caſes, viz, the burning 
of Corns is per ſe Treaſon, 2, It is obſeryable, that all Fire- 
1a:flng is not Treaſon ( though the Rubrick of the A bear, 
that all Fire- raiſing is Treaſon) which may- be cm 
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theſe reaſons, 1, Thatall puniſhments ſhonld be commenſu- 
rat to the Deliqs and Crimes which are puniſhed; and chere- 
fore ſince Fire-raifings are very yaiious, it were unjuſt that they 
ſhould be all equally puniſhed, eſpecially che puniſhment here 
being Treaſon, which were too ſevere for burning Peets in a 
Moſs, ora little Cottage ſtanding ina Moor, where the guile 
is ſo (mall, that the offenders in theſe caſes ſhould be capital- 
ly puniſhed, And in a caſe purfued againſt Mackenzie of Suddie, 
upon the 29, Faly 1693, for burning ſome fewel ſtanding 
upon a Moor, the Juſtices would nor ſuſtain this as Treaſon, 
2, Ifall Fire-raifing were by this A Treaſon, there needed 
not a poſterior Act have been made, cap, 146, p, 12, Fa, 6. 
declaring that wiltul Firg-raifing in Coal-heughs, upon malice 
and deſpite, is puniſhable as Treaſon, 3. By the toreſaid At 
of K, Fa, 5, it needed not to have been ſaid that the burning 
of Folks in their Houſes, and the burning of Houſes and Corns 
ſhould be Treaſon, it generally all Fire-raifing were Trea- 
ſon, 
For the better underſtanding then of that AR, wemuſt con- 
fider that thete are three ſeveral ſpecies of Fire-raifing declared 
to be Treaſon by that At: The fiiſt is, the burning Folks in 
their Houſes, which muſt be interpret likewiſe to be the burn- 
ing of Dwelling Houſes, though the People were not acciden- 
tally there, or were Robey there, and eſcaped, 'Which ſpe- 
cies of Fire-raifing is moſt ſeyerely puniſhed, both becauſe Fire- 
raifing was of all others the moſt horrid, & domus ſua eft unt- 
cuique tutiſSimum refugium, and becauſe ordinarily the burning 
of all the perſons dwelling in the Houſeis thereby deſigned , as 
well as the burning the Houle it ſelt, 

The ſecond ſpecies is, the burning Houſes and Corns, which 
is ſuitable ro the foreſaid 28, Law ff. de pans, whete it is 
ſaid, that qui a4c0ryum frumenti juxta «des poſitum combuſſerit, 
vinctns, wverberatuſque, igne necatur, | 

The third ſpecies is, willtul Fireeraifing, 'which differs in 


this from Burning, that Burning is of a particular-place, with 
L 3 h deſign 
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deſign todeſtroy no-more : But Fire-raifing is the burning 
particular place, with deſign to burn more, asto kindle alittle 
Corn upon deſign to burn the whole Field, 

VI. The other At making the burning of Coal-heughs to 
be Treaſon, was practiſed npon Fohn Henry, 14, Fane 1615, 
who was hang'd thereupon; And the reaſon of this L1w way 
founded upon the fayourableneſs of that Manufatory, which 
ſome do ruine by putting fire in-them; which is ſo eaſfte, that 
nothing could detend againſt ir, bur che (ſeverity. of ſuch a'Law 
as this, and upon the greatneſs of the hazard which did: ariſe 
by ſuch Fires as this, which could never be quenched when'once: 
kiniled, 

VII, I-was once conſ{t1lted whethenthe drowning' of Coal- 
heughs was Treaſon by this AR, lince erat ead:m ratio utrobi- 
que, but I thoughe not, becauſe penal Laws, eſpecially in 
which che puniſhment is ſo ſevere as Treaſon, ſhould nor be 
extended,. as is elſewhere largely debated; And the hazard of 
drowning a Coal-heugh is not equal to the burning of it; for 
drowning can be eaſter removed, and cannot ſpread fo far, 

VIII, So odious is this Crime, that ic is exprefly provided 


ly be cognoſced by. the Juſtices z- and all remiffions granted for 
Fire-ra:{ingare declared null-'But this laſt is not i» viridj obſer- 
wvaitia, And Fie-raifing being included in the Earl of Cazrh- 
ze[s remiſſion, ic was ſuſtained; though-thir Acts were obs 
ieced, | 
IX,. It:dole and deſizn' canot be proved in the Fire-raifing,. 
{o that.it we:e accidental, ſedi culpa incendio cauſam dederir, 
there isa Civil Action,by the Civil Lawallow'd, exlege aqui- 
lia : But: for the further undeiftinding incendrs culpas, the 
mo-e exaCt-ottors do diſtinguith betwixt 7ncendinm ex culpa 
lata,, ex. cn{pa levi; & ex. culpa leviſsima sommiſſum,. And: 
fince cu Pa lata equi paratur dolo, therefore they make it ro- be: 
cggr poreally punith.ible, though in that caſe the puaiſhment is 
noc.cxcended to death ;, butit the-ſame.be committed only oh 
$ culpa: 


it ſhall be one of the four points of the Crown, and fo can ons 
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eulpa lei, then it is to be puniſhed by a Fine: but if the com- 
mitter have not wherewith to pay his Fine, he may Subfidiar+« 
ly be puniſhed in his perſon. - Bur if the Fire be raiſed per cul» 
pam leviſsimam, then the commitrter can never be puniſhed' 
corporeally, even though he want Money wherewith to pay 
his Fine, dicunt tamen aliqui culpam leviſs imum in faciendo, 
equiparari culpe levi in committendo, Alex, con, 55... <- 
IX, By our Law, he who'burns a Houſe ina Town by miſ- 

Sovernance, and ot of ſet pu: poſe, as the Act ayes, be ſhall 
be puniſhed at the fight of the Magiſtrats of the Town, and his: 
Goods, ſhall be given to him who ſuffers the prejudice, 
and ſhall likewiſe be baniſhed for three years, and if he have 
no Goods, he ſhall be ſcourged at the Mercat Croſs , and tho- 
row the Town, and ſhall be bantſhed for ſeven years , but it he 
who owes the Houſe,do either by himſelf, his Wife, or Bairns,. 
(ideft negligently') burn his own Houſe, albeit no Neigh« 
bour be thereby prejudged, yer he ſhall be banifh'd the Town? 
for three yeats - And if he ro whom the Houſe is-ſet butn the 
ſame negligently, he ſhall repair the dammage, and be bani- 
niſhed for three years: Or ifa Stranger, or Traveller, burn, as 
ſaid is, he ſhall be Arreſted, and repair the skaith, which it he 
benot able to do; he ſhall abidein Sickerneſs ( 74 ef, in Priſon): 
at the King's will: And if the Governours'of the Town be ne- 
oligent in the execution of their Office, they are to be unlaw- 
ed intenpounds : And if Fire happens 1n'Husband-Towns, in 
Barronies, they are to be puniſhed by the Lords, za eff, Barrons 
in 11ke-manner as Magiſtrats do within Burgh, Fa, 1, Parl, 4, 
(a 


«75. 
By this Act likewiſe, no Fire is to be cart ied from on Houſe 
to another, bur in a covered Ve«ſlcl, under the pain of an! 
\Un-law , but ſince this Un-law is not expreft, it is therefore 
itbitraty to the Judgeto raiſe it as high as his Jurisdiftion: 
will ſuffer, though in juſtice he ſhould proportion it to the 
Crime, eſpecially fince it is not tax'd here of-defign; that it: 
tay-be proportioned. as-ſaid is;. | 

| aol Upon! 
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Upoa this Atthere may be ſeveral doubts raiſed, as firſt, 
W hat is mean:.by the word mi/governance, for clearing where- 
of, the common diſtinign mage by the DoRgrs, and related 
by Alexander Conſilip.5 5, wonld be conſidered, And it ape 
pears that miſgovernance ig this caſe does include culpam leviſe 
ſimam, the meaneſt jault, becauſe the Ae bears miſgouernance, 
and not of ſet purpoſe z, 10 that whatever is not of ſet purpoſe, or 
deſigned, is puniſhable by this AR, Likeas, the word »eok- 
leſly, which is likewiſe uſed in this AQ, as exegetick of the 
former, may be properly enough extended to: culpa leviſſimay 
but yet it may be argued upon the other hang, that ſince the 
puniſhment of Servants raiſing Fire by miſgovernance,- is to be 
Scourged publickly, and then Baniſhed , .and that Maſters are 
puniſhed it they burn their own Houſes, after-chat.manner, it 
were hard to extend this puniſhment a4 culpam leviſuimam: 
and as.the-Law interprets obligations to give Wine or Corn, 
neither to be extended to the beſt, nor-worſt of «that ſpecies; 
ſoin this caſe, miſgovernance ſhould be interpret, as that it 
may properly neither be meant of c#{pa lata, nor lewiſsima, but 
of culpa lewis, which is media: and the word miſgovernance 
' properly doth imply a taulc that is conſiderable., &._ wverba pe- 
nam imponentia, ſunt ſiricti[sime imterpretanda, as Lawyers ob- 
ſerves, 2, It may be doubted, -whether ;it Children who are 
,not come (0 that age at which they are only punifhable chem: 
(c]ves, ſhould burn the'Fathers Houſe, it che Father be pu- 
niſhable by this Act, eocaſu; and albeit it would ſeem that he 
iS, ſeing accident without judgement is puniſhed in this caſe, 
;by repairing the dzmmage done, yet it is more ſuitable to rea 
ſon tocenciude that he is not, becauſe 1. He who hath no go- 
-yernment by Law of himſelf, or any thing <lſe, cannot be ſaid 
to do any thing by miſgavernance, 2, Children in Law are 
-£quiparat tO fu1 tous perſons, or Idiots, and as the Father could 
not be puniſhible for what is done by his Children , wigs fu- 
rious, aud Idiots, ſo neither can he 'be puniſhable for what is 
doneby them whilſt:they are impuberes, 3, ,2uia acceſierivm 
F * ſequiti 
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t, tur naturam ſui principalis, & ſubſidiarium naturam ejus 
t ag ſubſdiarum, and thereidre, where the Child himſelf 


ed | cannot be puniſhed, we ought to conclude that the Father 
P* U ought not to be puniſhed for him, 

ih X 1. The Doors do conclude that the Maſter of the Fami- 
6 Þ ly is bound not only for his own, byt likewiſe tor the fault of 
or any of the Family who raiſeth Fire, for having chooſ'd them 
t- BY himſelf, he onghe to be lyable for their faulr, and he oughe to 
be BY þlame himfelt tor not chooſing of better Servants, Bur this is 
F to be reſtriRed to the injuries done by the Servants in their re- 
he ſpective imploymenrs to which they were made overſeers by 
x | Maſters : As tor inſtance, it the Cook ſhould leave the Fire 
re ſecurely at night in the Kiechin, but a Laquie belonging to the 
it Þ Houſe ſhould thereafter come in ro the Kirchin and ſcatter it fo 
2: # as that both their Maſters and .the Neighbours Houſe were 
1, burnt, they conclude that the Maſter would not be lyable to 
; make up his Neighbours dammage, ſince the Maſter was not 
it  robeblamed, the perſon chooſ'd by him having done his duty, 
U Carps, part, 1, queſt, 39. num.51, & 52, But this ſeems un- 
e reaſonable, for it may be alledged that the Maſter ſhould. nor 
'- | have chooſed any ſuch Servants: And 1t is all one to the Neigh- - 
- | bours, by. whom the prejudice is done, or whether it was done 
© | wichout the committers office, or not, . And therefore it were 
Z fit to conſider whether the perſon who did the injury was 
- # known to be aprofligat or vicious perſon before: he was. im- - 
© ployd. And it ſeems that this may be the incereſt of the 
> | Common- wealth, becauſe it would ſecure Neighbours, and be 
adyantagious for the Common- wealth , that none ſhould im- 
ploy Servants who are not (ufficten, . 


TITLE. 


—_ $0) ” 


TITLE X \ 
Witchcraft 
xz, Wierus arguments againſt the puniſhing of Witches, with 
the an[wers thereto, 
2, Some obſervations which may perſwade a Fudge tobe tans 
tions in jndging this Crime, 
3." Upon what preſumptions Witches may be apprehended, 
4, MWhoare Fnages competent thereto, 
Je Padtion with the Devil, 
6, KRenouncing of Baptiſm, 
7, The Devils mark, 
8. Threatning to do en ; how puniſhable, 
9, CQMalefices where there are no conettion betwixt thercauſe 
and the effett, 
IO, The uſeing Mazick Arts for good ends, how puniſhable, 
11, Conſulting with Witches how puniſhed, | 
124 What the being defamed by the Witches imports, : 
-33. 4 Witches coafeſcion not puntſhable, except the thing con- 
C T feſt be poſſible, & de ſuccubis & incubis, 
14, Whether the tranſportations confeſt, .be real, and though re+ 
al,, whether { a0 9-9 EY 
15, Whether aWitch can cauſe any perſon be poſieft. 
16, Whether penetration be pof ible, | 
17, Whether tranſformation be poſſible, 
18, Whether hecan make Brits to ſpeak, or raiſe Forms, 
i9, Whether Witches may tranſfer diſeaſes, and whether it be 
| lawſull to ſeek their help for this, 
20, WhetherWitches may kill by their looks, 
21, Whether they can procure love by their potions, 
22, Mow they torment men by their Images, 
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23, Whether 


OY 
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23. Whether Confeſſions before. Kirk Seſsions be relevant, tve 
24, Who'can be Witneſſes inthis Crime, | 

25, The puniſhment of this Crime by, the Civil Law, and ours, 
26, The puniſhment of it by the Law of England, 


3 Wordof God hath ordain'd that no Witch ſhall live; 
nor Lawyers in Scotland, ſeing our Law ordains it to be puniſh- 
ed with death, And though many Lawyers in Holland, and 
elſewhere; . do think, that albeit there were Witches under che 
Law, yetithere are none under the Goſpel ; the Devils power 
having ceaſed, as to thele, 'as' well: as in(his giving Reſponſes 
by Oracles, - * 1 #2900 946 21017. 1061 

I, Wier«s,that great Patron of Witch-crafr, endeavours to 
maintain his apinion by theſe Arguments, 1, That ſuch as are 

accuſed of Witch-craitare ordinarily filly old Women, - whoſe 
Age andSex difpoſeth:them to Melancholy., 'and whoſe' Me- 
{ancholy diſpoteth them.ro a madnefſe, which ſhould render 
their Confeſſions very ſuſpet - And' in this Crime there are 
ſeldom other proovesz whereas the things confeſt are ſo horrid, 
that it cannot be imagined any reaſonable creature would -com- 
mit, them,' 2, God: can-only work the Miracle aſcribed :to 
Witchesz. he who is che Author of Nature being- only able-ro 
alter or divert its courſe, And the Devil doth bur delude che 
fancy of poor Creatures, as Feavers and Melancholy miſrepres 
ſent obje&s : Nor are ſuch as are cheated in the one more guil- 
ty then they who are fick of 'the other, ' Anid-it is ſevere to 
burn-men and women for doing that which is eoncluded'impof-' 
ſible to be done by chem, 3, Ic is unjuſt! ro*puniſh them for 
doing ill by Charms, except it could be firſt provedthar:theſe 
Charms produc'd the effects that are puniſhable; and Lawyers 
ſhould argue thus, thoſe who-kill or hurt Men or Beaſts by-#n- 
lawful means, are puniſhable by death, 'Bur-ſo ir is, that 
Witches and Charmers kill Men and Beaſts by'unlawtul means, 
and therforeCharmers qughe to be puniſhedby death, Of which 
M 


Syllogitm 


T Hat there ate Witches, Divines cannot doubt, fince the 
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Syllogiſm Firm denyes the Minor, for it can never be proyes 


that Verſes, Crofles, orlaying Fleſh in the Threſhold, &#, 
can deſtcoy Men or-Beaſts ,: theſe being cauſes very-diſpropot=- 


tionable to ſuch effeas, there being.no ContraR. betwixe the. : 
Ageat and Patient in theſe caſes, 4+ Thele who execute the p 


will of God are not puniſhable:, fox chac is their duty, and 
ſo cannot be their Crime... Butſo ir is,. that whatever the ll * 
Devil or Witches:do,. isdecreed by God either for cryal or pu-' 


niſhment.expreſly, and without his permiſſion nothing can-be' : 
done,. And if the Devil were not:acting here by obedience, | 
or wereat liberty, he would not leave any. one man undeſtroy- - , 


ed, or any of Gods works undetaced, | F 

But that there-are Witches, and that” they ate poniſhable: 
capitally, nor only when they Poyſon or Murder, but «eyta 
for Enchanting and deluding the world, is clear by an expreſs 
Text, Exod;22;Yer(, 18, Thiu ſhalt nov (uffer © Witch to liahs + 
And. ic is obſervable, . that the fame word which expreſfexia 
Witch here, is chat which is uſed in-Zx99.7,.to expreſs thaſe 
Magicians who deluded only the people by transforming a: 
Rod iato-a .Serpent, 2s Moſes had done -, though no perfba 
was - prejudged by their cheat-and . illuſion. Likeas, Lev, 
29, and:27, Itis ordained that: a wan or a woman that hath a fa-' 
miliar ſpirit, or that is a Wizard, ſhall [urely be Pot to death, 
they ſkull tone them.with ſtones; ;their blood ſhall be upon them, 
W hich Laws were in ſuoh obſervation amongſt the Jews, that 
the Witch of Zndor,..1 Sam, 28,' was atraid to uſe her Sorcerie: 
hefore the King, becauſe the King had cur: off thoſe who had: 
Familiar Spirits and Wizards out of the Land, And-'ſogreat 
indignationdid the eternal God bear to this ſin, that he did: 
deſtroy..the Ten Tribes .ot Iſiael becauſe they were: addicted: 
tO it. . 

Noi were the Jews only enemies to this'vice, but even the 
Heathens following the DiQtars of Nature, puniſhed Witches 
as enemies to the author of ity for the Perſians daſhed rheir *W: 
heads .againſt..Stones,- aS :Minſing obſerves , ad..S, : 1trm. lex 

Corrclia- 
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Cornelia inſt de pub, jud, and Tacitas Iib,-2, Annal, tells us, 
that Pdblins Marcres and Pitnanus were execute for this Crime: 
for which likewiſe'Falerine Maximme, lib. 6, eap, 3, tells us, 
that Pablicia and 'Lacinia were with threeſcore and-ren other 
Romans hang'd, Bur ſince it is expreſly condemned in Scri- 
pture, and by many general Councils, ſuch as Xerelian, Toles 
tan, and Anaciriten, it hould uot belawful for us to debate 
what the Law hath exprefly condemn'd, by the-ſame reaſon, 
that we ſhould deny Witches, we-muſt deny the trath of all 
Hiſtory, EcclefiaQtick and Secular: And Platarch,lib,s, Sump(| 
cap. 7, obſerves, Duodammode Philoſophiam tollunt qui rebus 
mirabilibas fidem non habent opportet autem qua ratione aliquid 
fut,ratione tratfare quod vero id fiat,ex rationeeſt ſumendum, Tt 
is fure that the Devi! having the power and will to prejudge 
men, cannot but be ready to execute all that is in Witch-cratt: 
And it is as credible:thar:God would ſuffer men to be convinc'd 
by chis means, that there are Spirits, and-th4t by thirmeans'he 
would give continued proofs of his power in repreſſing the De- 


'vil, and of the neceſſity chat ſilly men have of depending upon 


his infinic power, | 
To the tormer Arguments it may be anſwered, -that as to 
the firſt, all ſins and vices are the effeas of deluſion ; nor are 


. Wieches more deluded by Melancholy, then Murderers are by 


Rage or Revenge, And though ithath never been (een char 
perſons naturally mad, have been either guilty of, or puniſhed 
for this Crime, the Devil defigning in this Crime to gain oaly 
ſuch as can damn themſelves 'by giving afree confent, Yet if 
Madneſs could be 'proved, or did appearz it would certainly 
defend both againſt the guilt an41 paniſhmenc--+ And therefore 
ſuch a ſeries ot clear circumſtances thould concurr before a per-" 
ſon be found guilty of this Crime, as ſhould be able to ſecure 
the Panne], and ſztisfie the Judge fu'ly in the Quzrie, Bur 


WF lince daily experience convinces-the world that there may be 
F ſuch a Crime, and rhat'che'Law ex:Rs either confeſſion, or 


clear proofs, who can condemn-the-Law as rigorous in this.caſe; 
ON . M2 ſince 
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ſince without believingitheſe-there could be no. Juſtice admini«. 
ſtrac, and whilſt Judges ſhun'd co pugiſh.ic in ſome caſes, . they 
behov'd to ſuffer ic trom the. ſame arguments to. go.,unpuniſhed 
in all caſes, . | A599 519-5 ad Koto rx ag 
'To the ſecond, it isanſwered, that though neither the Des. 
vil ner Witches can work miracles, yet the, offering; to cheat 
the world. by a commerce with the. Devil; and the very be. 


lievipg that the'Devil is4þle to do-ſych things for them,thould. 


be a ſufficient Crime z- but much more -when they. believe all 
thoſe things to be done'by themſelves, they giving their own: 


expreſs conſent to the Crime, and concurring by. all that in' 


them is to the commiſſion of ic, . , Likeas, it is undenyable char 


the Devil knowing all the ſecrets of Natyre, may. be applying: 


ARives to Paffives, that are unknowa to bs, . produce real et» 
tets which ſeem: impoſſible, 


To thethi:rd, thuugh Charms be not able to produce the 


effe&s that are xuniſhable.in Witchey, yer fince- theſe effets 
cannot be produced without the Peyil, and that. he will not 
imploy himſelf at the deſire .of a 

theſe ſhoald 'be puniſhed, being guilty at leaſt of Apoſtaſie: 
and Herectte. BEM , 

The fourth, Argument is but a meer and filly Sophiſm, for 
though God in his providence permits at-leaſt all things, thar- 
are done, to be done, yet buch as contemn either the commands: 
of him or his V icegetents ought to be punitiyd, 

I cannot but acknowledge that there are {ome ſecrets.ina Na- 
tate which would have bzen lookt upon. in the flift Authors 
235 the effects of Magick: AndI believe that in the duller Na- 
tions a Philoſopher diawing Iron with a Loacſtone might.have 


1un a great riſque of bring burnt z and it is hard to give a 


judgement of Ntders learned Book in tavours of . the Per- 
fian Mag cians , the Aſſyrian Chaldeans,.the: Indian Gymno: 
ſopliſts, and the Drunos of the Gaxls z tor it.cannot be denyed 


but chat many t1ue Mathematicians:and Phyſicians have paſt' 
Ta Rr for. 


who haye not: refigned'Wl 
them{clves wholly to him, it is vety juſt that the. uſers of: 
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for Magicians in theduller ages of the world, bur as to this, 


chere is now no fear fince Learning hath ſufficien!y illuminar 


the world, ſo as to diſtinguiſh betwixe theſe ewo, Bur I am 
ſtill jealous of thoſe Sages who were frequented by Familiar 
Spirits, though they were otherwiſe very excellent men, ſuch 
2s Porphir, Famblicus, Plotin, and others, who pretended by 
the purity of their lives to be ſo ſpiritual , as to deſerve the 
friendſhip of Spiries: For befides that the Primitive Fathers 
2nd Doctors of the Chutch have teſtified againſt ſuch,. as meer 
Magicians, It is not-intelligible how thoſe Spirits which ft e- 
quented them could be good, ſince they: were tempted to fall 
from the true Religion to Pagani/m, and did offcr tuch Sacti-- 
fices as the true God did-never allow ; and if ſuch impoſtures 
wereallowed, - it were eaſe tor any to detend themfelves, being 
truly Witches, 

II, Albeit'Witch-craft be the greateſt of Crimes , ſince ir 
includes in it the groſſeſt of Hereſftes,. and Blaſphemies, : ni 
Treaſons againſt God, in preferring to the Almighty his rebel 


and enemy, and inthinking the Devil worthier ot being ſerved 


and reverenced, and is accompanied with Murder, Poyſoning, 
Beſtiality, and other horrid Crimes, Yer I conclude on'y 
from this, that when Witches are toun? guilty, they ſhould be: 
moſt ſeverely puniſhed, / not with Scou'g ng and Ban (hme nt, 
2s the cuſtom otSavoy was related to be by Go:hofred, hoc tit bur 
by the moſt ignominion: of deaths, . Yet from the horridnels -. 
of this Crime, T'do conclude, that of ali Crimes it requires the 
cleareſt relevaney,':nd moſt convincing probation. And I: 


| condemn next to the Witches themſelves, thoſe c:nel and roo 


forward Judges, who bu:n perfons by thouſands as guilty 'of 
this Crime, to. whom I ſhall recommen4 thele confidera- 
tions, 
1, That it is not preſumeable that any who hear of the kind- - 
neſs of God to men, and of the Devils malice againſt them z, of 
the rewards of Heaven, and tormentcs ot-Hell, would delthe. 
rarly enter into the {er vice-of that wicked Spirit, wo__ they - 
now v 
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know to have no riches to beſtow, - nor power to help , exc 
'it be allowed. by permiſſion, that he may tempt. men: -Aml 
thathe being a liar from the beginning, his promiſes deſeryvg 
no beliet, e(pecially ſince in no mans experience he hath eve: 
adyantag'd any perſon : whereas on the contrary, his ſervice 
hath broughe all who entered.in it to the Stake. Wc 
I, Thoſe poor perſons who are. ordinarily accuſed. of this {WK 
Crime, are poor ignorant! creatures, and oft-times Women 
who underſtand not the natute of what they are accuſed of, and 
many miſtake their own fears and apprehenſfions tor Witche 
.craft z of which I (hall give you ewo inſtances, one of a poor 6 
Weaver, whoafter he had conte(s'd Witch-craft, being asked' 
how he ſaw the Devil, he anſwered, Like Flies dancing abewt W 
the Candle, Another of aVVomin, who asked ferioufly, We 
when ſhe was accuſed, ifa VVoman might bea VVicch a 
not knowit? And it is dangerous that theſe who are of all 
others the moſt ſimple, ſhould be tryed for a Crime, which of 
all others is moſt myſterious, 
III, Theſe poor creatures when they aredefamed, become 
ſo confounded with fear, and the cloſſe Prifon in which they 
are kept, and ſo ſtarved for want of meat and ſleep, (either of 
which wants is enough to diſorder the ſtrongeſt reaſon) that 
hardly wiſer and.more ſerious people: then they would eſcape 
diſtr2&tion: And when men are confounded with fear and ap- 
prehenſion, they will1magine things wery ridiculous and ab- 
ſurd, andas no man would eſcape a profound melancholy upon 
ſuch an occaſion, and amidit ſuch uſages, therefore I remit to 
Phyſicians and others to conſider what may be the eftes of 
melancholy, which hath oft made men, who appeared others 
wayes ſolid enopgh.,, imagine they were Horſes, or had loſt 
their Noſes, &c, And fiace it may make men erre in things 
which are oblivious to-their ſenſes , what may be expected as 
to things which tranſcends the wilcſt mens reaſon, + .. 
IV. Moſt of theſe poor creatures are tortur'd by then. 
cr5, who being perlwaded they do God: good ſervice, think ir 
| _ their 
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their duty to vex and torment poor Priſoners : And I know ex 
tiſS118 ſcientts, that moſt of all that ever were taken, were | 
xmented after this manner, and this uſage wes the ground ot 
their contefion: and alveir the puor miſcreants cannot prove 
is uſage, the acers being the only witneſſes, yer the Judge 
ould be afraid of ir; as'that which at firſt did elicit the conte(- 
Gon, and for fear of which they dare not retta@t ir; 

Y, went when I was a Juſtice- Depute to ex1mine ſome 
Women, who had conteſt judicially, and one of them, who 
a filly creature, told me under ſecrefie, thit ſhe had nor 
onfcſt becaule ſhe was gur'ty, but being a pvor creatute , who 
zghtfor her meat, and being defam'd for a Witch ſhe knew | 
he woulu ſtarve, for no perſon thereafter would either give 
her meat or lodging , and chat” all men would bear her, and 
hound Dogs at her, and that therefore ſhe deſired to be out of ' 
he World, wheredpon ſhe wept moſt bieterly; and __ her 
knees call'd God to witneſs to what ſhe ſaid, - Another told' 
ve that ſhe was afraid'the Devil would challengea right to her, 
aſter ſhe was ſaid to be his ſervant,. an would haunt her, as the 
Miniſter {aid when he' was defirine het to confeſs; and there-- 
fore ſhe deſired to die, And really Miniſters are oft-times in- 
diſcreet in their zeal, to h:ve _ cretures to confels in this: 
And-I recommend to Judges thar the wiſeſt” Miniſters ſhould 
_ to them, and tholewhoare ſent, ſhould be cautious in 
VI, Many: of them confefs thidgs which all Divines con- 
dude impoſſible, as tranſmutation of their bodies into beaſts, - 
and money into ſtones, .and their going throngh walls and clols ' 
doors, and a thouſand other tidicutous things, which have no- 
tath nor exiſtence bur intheir'taney, ip 
VII.: The Accuſers here are Maſters ; -or Neighbours who - 
had their Children dead; and are engaged by grief to (uſpet' 
theſe-poor creatures, . I knew one likewiſe buth becaule 'the 
Lady was jealousot her with her Husband : 'And the Crime is -/ 
{o odious that they are never aſliſted or defended by. their -— 
[ VIH, 
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VIII, The Witneſſes and Aſſyſers are afraid-that if they, 
eſcape that they will die forit, and therefore they -take ai ur 
watrrantable latitude, And I have obſerved that ſcarce ever; 
any who were accuſed before a Countrey Aſſize of Neighbourg 
did eſcape that tryal, | 
IX, Commiſhons are granted ordinarily ro Gentlemen, an 

. others in the Countrey who are ſuſpe&-uponthis account : an 
who are not exaRly enough acquaint with the nature af this 
Crime,which is ſo debateable amongſt the moſt learned - Not 
have the Pannels any to plead for them, and to take notice 
who are led as Witneſles, ſo-that many are admitted.who arg 
teſtes inhabiles, and ſuſpet: And albeit their confeſſions ate 
ſent to, and adviſed by the Council before fuch Commiſſion 
be granted, yet the Council cannot know how theſe conteſſs 

.ons were emitted, nor all the circumſtances which are neceſlay 
and cannot be known at adiſtance, Very many of theſe poor 

Ally Women do reſeal at the Stake from the confeſſions rhey 
emitted 2t the Bar, and yet have died very penitent: And # 
it is preſumeable that few will accuſe themſelves, -or confeſſes 
gainſt their own life, yet very many confeſs this Crime, 

3, The method T ſhall gfe in treating of this Crime ſhall be, 

1, Upon what ſuſpicion Witches:may: be apprehended, '2, 

. What Judges zre competent, 3, What Ditty's are relevant: I 
4, What probation is ſufficient, 5. What is the ordinary 
puniſhment, As to the firſt, I know it is ordinary in Scor/ant 
not only that Magiſtrats do apprehend Witches almoſt up- 
on any dilation, but even Gentlemen, and ſuch as are Maſters 
of the Ground, do likewiſe make them priſoners, and keep 
chem ſo till they tranſmit them at their pleaſure to Juſtices of 
Peace, Magiſtrats, or to ſome open Priſons, But all this pro- 
cecor is moſt unwarrantable, for Gentlemen, and ſuch 'as are 
veſted with no authority, , ſhould upon no account. without'z 
{pecial warrand apprehend any wpori Toſpicion thatorhey art 
Witches, ſince to apprehend is an a@ of juriſdition'; and 
the.efore I think no priſon ſhould: receive any as ({uſped of 
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Witch-craft, until they know thatthe perſon offered ro them * 
be apprehended by lawful Authority, 2. Since impriſonmenc 
isa puniſhmear, and conſtantly attended with much infamy ro 
che aame, and detriment to the affairs of him who is impriſon- 
ed, eſpecially in Witch-crafe : I do conclude that there muſt 
ſome preſumption preceed all inquifition, For the meaneſt de- 
grees of inquilition, thongh without captour , does ſomewhar 
detame, And that the perſon ſhould not be apprehended ex- 
cept it 2ppear by che event of the inquifition, that ſhe lyes 
under either many or pregnant ſuſpicions z ſuch as char ſhe is 
' defamed by other Witchesz that ſhe hath been her ſelf of an 
evilfame z that ſhe hath been found Charming, or that the 
; ordinary Inſtrumencs of Charming be found in her Houſe, And 
according to Delrio's opinion, /#b, 5, SecF, 2, ad aſſumendas i7:- 
formationes, ſufficiunt levia judicia, ſed graviarequiruntur at 
hoc ut citeturyeus, & ut Jndex ſpecialiter inquirat, | 
IV. Witch-craft was crimes utrinſque fori, by the Canon 
Law : and with us the Kirk-ſefſions uſe to inquire into ic, in or- 
. der totheScandal, and to take the confeſſion of the Parties, to 
receive Witneſles againſt them , as is clear by the Proceſs of 
be WM Fanet Barker and Margaret Lawder, Decemb 9, 1643, But 
fince ſo much weight is laid upan the depoſitions there emits 
ted, Kirk-ſeſhons ſhould be yery cautious in their proce- 


7 dots, bp 
w/ By the Act of Parliament 2, M, 9, Parl, 73, Af, All She- 
riffs, Lords of Regalities, and their Deputes, and all other 
es Judges having power to execute the ſame, are ordained to exe- 
cute that Ac againſt Wicch-craft, which can import no more, 
off but that chey ſhould coneur to the puniſhment of che Crime, 
by apprehending, or impriſoning the party ſuſpeRt: Bur it 
coth not follow, that becauſe they may concur, that therefore 
they are Judges competent to the cognition of the Crime, | 
lince the relevancy in it is ilapney ſo intricat, and the proce- 
dor requires neceſſarily ſo much arbitrarineſs, and the puniſh- 
meat is (o {cvere, thar'theſe confiZerations joyntly ſhould ap- 
h propriat 
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propriat the cognition thereof ſolely to the Juſtice Court, Nor 
| find [ any inſtances wherein theſe Taterior Courts have' tryed 
this Crime, And albeit the Council do oft-times grant Com- 
miſſions to Countrey-men, yet that ſeems dangerous'; nor 
can.l ſee why by expreſs Aof Parliament it ſhould have been 
appointed, that no Commiſſion ſhould be granted for trying 
- Murder, and yet Witch-cratt ſhould be fo:rryed by Commil- 
ſions, . The Juſtices chen are the proper Judges in Witch- 
craft.. | 

V, As to therelevancy in this Crime, the fi:ſt Article uſech 
to be pattion to ſerve the Devil , which is certainly relevant, 
per ſe, without any addition, as is to be ſeen in all the indite- 
ments, eſpecially in that of Margaret Hutchiſon, Auguſt ro, 
1661, And by Delrio, Carpz,p.1, queſt, 49, and others, 
but becauſe the Devil uſeth to appear in the ſimilitude of 1 
man, when he defireth theſe poor creatures to ſerve him; there- 
fore they ſhould be interrogat, if they knew him to be the De- 
vil when they condeſcended to his ſervice, 

Padtion with the Devil is divided by. Lawyers, in expreſſum, 
& tacitum, Mmnexpreſle and tacitpation, Expreſſe pation is 
performed either hy a formal promiſe given to the.Devil then 
preſent, or by preſenting a ſupplication to him, of by giving 
the p:omiſe to a Proxie or Commiſſioner impowered by the 
Nev:! tor that effet, which is uſed by ſome who dare not ſee 
himſe:f, The formula ſer down by Delrio, is,. 1 deny Ovd 
Creator of Heaven and Earth, and I adhere to thee, and believe 
inthee, But by the Journal Books it appears; that the ordi- 
na: y. form of expreſſe pation conteſt by our witnels, is a (ſimple 
promile to ſerve him, Tacig paRion' is either when a perſon 
who hich made no expreſle pa&ion, uſerh the words or ſigns 
which Sorcereis ute, knowing them to be ſuch, either by their 
Books, or Diſcou:ſe; an1 this is conclemned as Sorcery, Cas, 
26,queſt, 5. and ts releyinr to infer the Crime of Wicch-cratr, 
or to ule theſe words and ftzns 4 though the uſer know them 
not tobe. ſuch; an] this 15n0 Crime, it the ignorance be pro- 


bable, 
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bable, and if the uſer be content to abſtain, Delrio, 1:6, 2, 
HET. &, 
. thy Renouncing of Baptiſm is by De/rio made an effe&t of 
PaRion, yet with -us it is per /e relevant, as was found in the 
former Procels of Margaret Hutchiſon : and the ſolemnity con- 
feſt by our Witches, is the-putting one hand ro the crown of 
the head, and another to the ſole of: the'foor,” renouncing their 
Baptiſm in that poſture, Delrzo tells us, that the Devil uſerh 
to Baptize them of new, and to wipe off their brow the old 
Baptiſm : And our Witches confefs alwayes the giving them 
new names, Which are very ridiculous, as Red-ſhayks, Ser- 
Jeant, &e. | 
VII, The Devils mark uſeth to be a great Article with as, 
but it is not per fe found zelevant, except it be conteſt by them, 
that they got that mark-with their own conſents quo-caſu, it 
is equivalent toa Paction, This mark is given them, as is al- 
leadg'd, by a nip in any part of the body, and it is blew z Del- 
riocalls it Stzgma, or Charatter, 7b, 2, queſt, 4. and alleadges 
that it is ſometimes like the impreſſion of a'Hares foor, or the 
foot of a Rac, or Spider, //. 5, SetF, 4, num, 28, Some think 
that it is impoſſible there can be any mark which is inſenfſible, 
and will not bleed; for all things thar live muſt have blood, and 
ſo this place behoy'd both ro be dead and alive at once, and be- 
hov'd to live without aliment; for th 1s the aliment of the 


body : but it is very eaſe to conceiWWſhat the Devil may make 
a place inſenſible at a time, ory apply things that may 
ſqueez out the'blood, EL 

"This mark is diſcoyered amongſt us by a Pricker , whoſe 
Trade it is, and whoTearns ic as other Trades , bur this is a hor- 
rid cheat - for they alleadge that if che place bleed not, or if 
the perſon he not ſenſible, he or ſheis infallibly a Witch, Bur 
as Delr;o confeſles, it is very hard ro know any ſych mark, 2 
nevus, clave, vel tmpertigine naturali, andthere are many PIeces 
of dead fleth which are tnſenſtble, even in living bodies: Ant 
a Villain who. uſed this Trade w.th us, being in theryear 1666, 
N 2 | appre- 
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appreliended for other villanies, did confeſs all this Trade tobe 
a meer cheat, 

VIII, Threatening to do miſchief, if any evil follow imme. 
diatly, hath been too ordinarily found a relevant Aroicle to in- 
fer Witch-craſt with us, Thus CAgnes Finnie was purſued in 
«Amne 1643, upon the general Article of having witch'd (e- 
yeral perſons; and particularly for theſe Articles, x, That 
William Fairlie having nick-named and- called her CA »xit 
Winnie, ſhe {ware inrage he ſhould go halting home, and with- 
in 24. hours he took a Palfie,, 2,. That Beatriz Nigbit re- 
{nſing to pay the ſaid /gnes the Annualrent of two -Dollog 
owing by Hefor Nisbit her Father, ſhe told her ſhe ſhould r6 
pent it, .and-within an hour thereafter ſhe loſt her Tongue, and 
the pawer of her righr Side, 3.. That Fanet Greintoun having 
refuſed to carry away two Herrings ſhe had bought from the 
aid <Mgpes, and to pay for them, ſhe told her it ſhould be the 
laſt meac the (hauld ear, and within a little after ſhe fell-fick: 
Againſtwhich Articles it: was- there alledged that this Libell 
was-not relevant, and could not go to the knowledge of an Jg- 
queſt: 1, Becauſe no means were condeſcended upon from 
which the Wiech-craft was inferred - And if this Libell were 
relevant, it would be relevant to Libell. generally that the Pan- 
nel werea Witch, 2, Aflizers are only Judges to the matter 
of fta&, and not to what conſiſts i» jure, Bit (o it is, that if 
this Libel were to paſs to the knowledge of an Inqueſt, all the 
debate iz jure behoved to he before the Aſſize before whom, 
the Pannels Procurators behoved to debate how far wine & 
darnum ſequutum are relevant, and how far any perſon is pu- 
niſhable as a Witch, though no Charms or other means com» 
monly uſed by Witches be condeſceaded upon; and as to the 
threatnings, they were not releyant, (eing they had not all the 
requiſirs which are expreſt by the Doaxs as requilite, tor they. 
were not ſpecifick, bearing the promiſe to do a particular il), 
as that Fairlze ſhould take.a Palſie, ot:Nisbit loſe her Tongue, 
« 2», Theie.was nota precceging.xeaſon of enmity-proved, nor: 

| 4 


VE 


PFVitch- craft. ay 
isit probable: that - for fo ſmall 2 matter as @ Harring,, ov che 
Angy2lrent of two Dollars, ſhe would have hiilod any perſon, 
and expoſed her ſelf ro hazard ; nor was the effect immediat,. 
por ſuch 2s could not have proceeded from any ether natural 
cauſe, without all which had concur'd, Detrza lab, 5, Se 3. 
is very clear,. that mine ctios wm daxene [equuia , are not {© 
much as a preſumption : | but though all theſe did concur, it is 
veryclear,. both from Delris ibid, and Farin, queſt, 5, num.37. 
That all theſe threatnings are not ſufficient eo infer che Crime 
of Witch-eratte,. Laſtly, Ic was offered ta be proved, that 
ſome af theſe perſons died of a netaral diſeaſe, depending upon 
cauſes- preceeding that threatning: Notwithſtanding of all 
which, the Libell was found relevant, and ſhe was-burnt, But 
Ithiak this decifiea very hard, and very contrary to the opi- 
pion of all received Writers,. who think, that albeit rye be 
4dminiculate with all the former advantages, & prehate de 64 
qu4 ſoles winas exequi,' yet the ame are only ſufficient to infer 
an Arbicrary:puniftiment, not Corporal , but Pecyniary;. and 
certainly ſach a wicked cuſtom as threatning ,. is in it felf a 
Crime : And thus ie was only well tound to be crimen 7n ſus 
genere, in the! ProceG led againſt Katheran Oſwald, Novem, 
II, 1629, | | 

IX, Sometimes Articlesare Libel'd , wherein the malefice 
hath no dependence at all upon the means uſed : And thus it 

mas Libel'd againſt Hargaret Hutchiſen, Auguſt 20, 1661, 
That Fohy Clarks Wile being fick, ſhe came to; the Bed fide 
when all the Doers and Windows wete faſt., . aad-comb'd her 
head ſeyeral nights; and the laſt of theſe-nights'ſhe- came to 
the Bed fide, and put her hand to the Womans Pape, where-- 

upon the Child died, which Article was found relevant per /c.. 
And it was Libel'd againſt Faxet: Gock,,. September 7, 1661, 

that a Woman called Spindie being at: enmity. with her,.ſhe 

=. ber a cv; whereupon Spindic immediatly diſtracted g/and 

eing reproved therefote- by.che Miniſter of! Dalkeith}, he im- 

mediarly.diſtcaged 3, which Article was' Jikewile lound relee. 

Van, . 
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vant,' being joyned with fame and4ilation :: Which deciſions 
are in my opinion very dangerous, fox they want a ſure foun- 
dation, andare precedents whereby Judges .may become very 
arbitrary, And againtcheſe I may oppone a third alledgiance 
ufed in the former Proceſs againſt Agnes Firnie, wherein it was 
alledged, that the concluſion of all. Criminal:Libels-ſhould be 
neceſſarily interred from the deed ſabſ{umed, and chat concluſpy 
{cmper ſequitur debiliorem-partem: nam libellus eſt fyllogiſmmns a: 
podifticusz ſed non probabils., and theretore except the Libel 
could condeſcend upon ſome means. uſed by the Pannel, from 
which the malefice were neceſlarily.infer'd, it could not be cons 


cluded that cheſe/Malefices were done by her , 'or char ſhe was Þþ 


guilty of the wrong done, Thus Bodin lib, 4, does conclude; 
' that venefice non ſunt condemnande licet fint deprehen{e cum by- 
fonibrs , offibus , altiſque infirumentss egredientes exovili licet 
oves immediate moriantur, - And Perkins cap, 6, aſſerts, that 
. neither detamation nor threatnings , - «lbeic what is threatned 
does follow, nor #iala fama, nor the'Detuntts laying the blame 
of their death--upon the perſon accuſed ( called #nculpatio by 
the Doors) can infer this Crime, though all theſe be con- 
joyned z - far in his opinion,. nothing can be a ſufficient ground 


tocondemn a Witch, except the Pannels own confeſſion, or | 


the depoſitions of rwo famous Witneſfes,deponing upon means 
uſed by the Pannel, And ic-is remakable, that in the Chap- 

ter immediatly ſubſequent to that wherein Witches are ordiga- 
rilyto be putitodeath, Gop hath expreſly ordained, that out 

of the mouth of two or three Witneſſes every word ſhall be eftabliſh- 

et, "And in the Proceſs deduced againſt 7ſobe! Toune for Witch- 

craft, Feb, 4.1629, and againſt Katherine Oſwald, Novemb, 

ir. 629, - This point is likewiſe debated, ic being Libe!'d 

againſt the faid Katherine," that by her!Witch-craft ſhe' cauſed 

+ Cow give blood inſtead of milk, -.anF.canfed a Woman fall 

and break a rib in- her fide, - Againſt 'which'ir, was alledged, 

that there was no neceffar connexion there, inter terminum 4 
quo & daquem inter canſem & efſedum:' Put on the 
the 
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the Cowes giving blood for milk mighe proceed from another 
natural cauſe, viz, from.lying vpon an. Ant or Emmor hill, 
and therefore I think-that becauſe we know not what yertue 
ce B maybein Herbs, Stones, or other things lager. be a 

plyed, ic were very hard to find Cures performed by.the appli- 
ve cation of theſe, without the uſing Charms, or Spells, to be 
8 Witch-craft - Bur when theſe oucward applications are uſed, 
ro do hurt; as for inſtance, if the ſaid Aargaret Wallace, being 
at enmity with Fohn Clark, and after ſhe was forbidden to tre- 
quent his Houſe, did continue to frequent che ſame, and dil 
throw in blood or any unuſual thing upon his Wites Pap: if 
ax & the Child who ſuck'd the {ame had thereafter died, I think 
this Article, joyned with preceeing defamation of her by ano+ 


Ee. .* o o 

;. ther Witch, might have been found relevant, becauſe ſhe was - 
+ therein re illicita, And fince the Law cannot know —_— 
© © what efficacy thereis in natural cauſes, it may very well dil- 


dB charge any ſuch ſuperſtitious forbidden Acts, as it pleaſes, un- 
der the pain of Wicch-craft, Nor can theſe who are accuſed, 
complain of ſeverity, fince {{b/ imputent, that ule theſe for- 
bidden things againſt the expiefs commandment of the Law 
4 8 and therefore fince che Law and Pratick hath forbidden all 
Charms, it is moſt juſt that cheſe who uſe the ſame ſhould be 
ſeverely puniſhed, whatever the pretext be. upon which they- 
are uſed, or atter whatever way or manner, or to whatever end, 
whether good or bad, | £ 
t X, Albeit per leg, 4. Cod, de mal,. & Math. theſe Magiek 
Arts are onfy condemned, which tend to the deſtruction of 
m:nkind, but not theſe whereby men are cured, or the: truirs 
; | ofthe ground preſerved; yet .I have oſt-times impuced this 
d | conſtitution to Tribonian, who wasa Pagan, and a ſevereene- 
4 | myto Chitftians, or elſe that it behoved to be fo interpret, or 
I}; | that thereby remedies, affiſted by Godly Prayers, were alloiw- 
1 | ed, elſe what mean theſe words, ſuffragia innocenter adhibita, 
> | ButſinceI am informed trom the Ecclefiaſtick Hiſtorians, as 
Zozim, lib, 2, that Conſtantine was nor” yer tuin'd! Chriſtian 
| when + 
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when he paſt tharconftimutionz bur However this coriftirariah 


is oinitred inthe $af/lths - andthe Gloſs ayes , that ey 
&'7n okay bir \ if WS or thous ht fit to be mentioned, 


'h the W&rgation'-6f the Law : And that conſtirutioh 
was very well reprobat by Zz#s &y, Novel, And by the C4 


non Law, #it, 4eſorti-legi: And the general SanAion of thi 
former Ad& of Parlizment leaves no place for this diſtiaQion, 
Suitable to all which, John Brough Was convidt for Witch- 
craft, in Ano 1644, for cuting Beaſts, by caſting white ſtones 
in water, and ſprinkling them therewith ; and for curing Wo- 


men, by waſhing their feet with South-running Water, and 


putting odd money in the Watet, ' Several other inſtances are 
tobe ſeen in the Proceſſes led in Ammo 1661, And the inſtance 
of Drirmmond is very temarkable, who was burne for petform- 
ins many miraculous Cures,albeit no malefice was ever proved, 

XI, Conſulting with Witches is a relevant Ditty with us, 
as was found againſt Aliſon Follit le: Ob, 1596, and this 
is fontded npon the expreſs words of the AO, The profeſfing 
likewiſeSkillin Necromancy, or any ſuch Craft, is by theforee 
ſaid AQ'of Parliametit a relevant Article, Forthe full clearing 
of which A&, it is fit to know that Divination was either per 


demoye-mantltm, the invocation of Pagan Gods, or Nangani- | 


am, which was the Prophecyins for inyocacion of ſome Subſu- 
nary thing, Manganiais divided in Necromantiam, which was 
a Fropbecytgs by departed Spirits, Udromantiam , which was 
a Divination by Water, &c. All which ſpecies and kinds of 


_ Divinacionsby any thing, is compreheaded under the general 


prohibition'df Necromanicy,. and fuch like Aats : So'that Pre- 
ditions and Reſponſes by the Sieve, and the Shear, and by the 
Book, and all ſfach-cheats and ſpecies ot Sorcery are puniſhable 
by deatE. in this AR - Ygttheſeforbidden practices may ſome- 
times be excuſed by ignorance, or if it caf be cleared by circum- 
ſtances, that the uſer deſigned nothing but an innocent jeſt or 
recreation, Delrio 1b, 4, cap, 1, queſt, 4, | 
XTI, 
* 
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XII. The laſt Article in Criminal Libels uſeth ordinarily to 
be the being delated by other Witches, which the Doctors calls 
diffamatio, 'and we common bruit and open fame , which are 
never ſuſtained as relevant, = ſe, buronly joyned with other 
relevant Articles, as is to be een in the foreſaid Proceſs of 
AM argaret Hutchiſon, though I think that Interloquutgy vety 
ſevere, 1ince it any of the tormer Articles be per fe relevant, 
they need not the aſſiſtance of fame and delation, Sometimes 
likewiſe, but with much more reaſon, Articles that are of 
themlelves irreleyanc,are ſuſtained relevant, being joyned with 
{1me and delation; an example whereof is to be-ſeen in the gth 
Article of the Indicement againſt Faxer Cock, Septemb.7, 1661, 
In which Article ſhe was accuſed for having recoyered a Child 
by Charms, with the w of another Witch, which other 
Witch had- conteſſed the ſame when ftherwas confronted with 
the ſaid Fanet: Likeas both oof them were found lying above 
the Child, whiſpering one to another, and the blood ofa -Dog 
was found ſtanding in a Plate beſide them , which Article was 
not ſuſtained relevant per ſe, but was found'relevant, being 
joyned with fame and delation, 

X11T, The relevancy of this' Crime being thus diſcuſſed, the 
ordinary probation ot it is, by Confeſſion or Witneſſes, but the 


| probation here ſhould 'be very clear, and it ſhould be certain 


that the perſon who emitted it is not weary of life , or oppreft 
with melancholly, 2, Albeit non requiritur hic ut conſtet de 
corpore deliddi, this being a Crime which confiſts oft-times ix 
animo; yet it ought to be ſuch as contains nothing in it that is 
impoſſible or improbable, And thus albeit 7ſobel Ramſay did 
upon the 20, of Auguſt 1661, confels that the Devil gave her 
fix pence, and ſaid that Gov defied him to giveit her: and at 
another time a Dollor, which turn'd thereafter in a S/ajt-Roneg 
the Juſtices did not find this conteſſion, though judicial , rele- 
vant, And'to know what things are of themſelves impoſlible 
torthe Devil to do, or at leaſt what is believed to be impoſ(- 
fible,may be ſeen vety fully treated of in Delrio's ſecond Book, 

Oo | whete 


where it iscondeſcended that ſ#cc#bi & incubi ſant poſcibiles, 
ideft, that the Devil may ly 1n-the ſhape of a.man with a wo. 


man, - or.in the ſhape ol a omg with a man, havin? fiiſt form» 
n 


ed to, himſelf a body cf condenſed / 
feſſion 25 this, 2argares Lawder and others were convict, It 
is likewiſe poſſible tor the Devil co tranſport Witches to their 
publick- Conventions, - trom one place to another, which he 
may really do,- by carrying them : and ſundty.Witches were 
o Anno 1665, burnt in C#lro{s upon ſuch a confeffion as 
this. 

XIV. Ic maybe, Iconfeſs, argued, that Spirits and imma- 
terial ſubſtances cannot touch things material, and conſequent- 
ly can neither raiſe.nor T__ them - but if we conſider how 


d Air, and upon {uch a con» 


the Adamaat raiſes and tranſports the Iron , and how the ſoul 


ot man, which is a Spirit,, can raiſe or tranſport the body z and 
that. a mans voice, ora Mulical ſound is able ro occaſion great 
ang extraprdinery motions in other men,, we may eaſily con- 
clude, that Devils, who are Spirits of far more Energy, may 
produce effets ſurpaſſing very far our underſtanding, And yet 
7 do not deny but that the Devil does fometimes perſwade the 
Witches that they are.carried to places where they never were, 


..1aking thoſe impreſſions upon their ſpirits, and. acquainting 


them what was done there, which is done by impreſſing Images 
upon their Brain, and which Images arecarried to the exterior 
(enfes Þy the animal Spirits, even as we ſee the Air carries the 


ſpecies of colours upon it, though in a very inſenſible way : 


and thus we ſee likewiſe, that the fumes of Wine.or Melan- 
choly will repreſent ſtrange'ipparitions, and make us. think 
them real, Nor ought ir to be concluded that becaufe thoſe 
_ Witchesare only trau{ported in Spirit , or in Drezms ; that 
therefore they onghr not to be puniſh'd, fince none can be pu- 


niſhed for dreaming, and that becauſe choſe Witches defire to- 
have theſe Dreams, ,and glory in them when they are awake- 


* nor have any theſe Dreams buriſuch 2s have encereg into a pre- 
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wounded, 3nd having really co 


cil of Anaciry (or the Aguilean Council,as others call it) does 
condema thele tranſportations , as falle and meer deluſions, 
which ate impreſt upon.the fancy of poor Creatures þy the De- 
vil, & cum ſoles ſpiritus has patityr , nec non is, animo ſed in 
corpore inveniri epinaniar,but thatAct of that Council does gor 
fr all trapſporcations to be aginary, and Dreams, but on- 
ly declares thoſe who thought they tollow'd Diena and Herodje 
& to theſe publick meetings, ro be altogether ſeduced, tor 
theſe indeed were ſeduced tor Herpdies being dead long ſince, 
could not be at their meetings, . Bur trom that 1t*is unjuſtly 
concluded, that there are no real tranſportations, there bobs 
ſo many inſtances of theſe tranſportations given ,. both in Sa- 
cred and prophane Story and perſons having been found 
tred Murders apd other in» 
ſalencies,, during theſe tranſportations, 

XV, Whether it be poſſible for a Witchto cauſe any perſon 


beroſleſt, by putting Devils into their body, may bedebatedg 


and that it is poſſible, appears from the Hiſtory of Simon Ma» 
gw, and many others, and is teſtified co be true by St, Ferome, 
inthe life of St, Hilarion, And ſince Witthes have con- 
{eſt that there are Devils who obey one another, and that there 
ae different degrees amongſt them z why may not thoſe of an 
inferiour degree be forced, by vertue of a pation with thole of 
a ſuperior order, ro poſſeis men and women at the delire of 
Witches * Witches them(elyes have confeſt that this hath 
been done, And 1 find by adeciſion of the Parliament bf The 
lbaxs, that Devils have been heard ro complain in thoſe that 
were poſſeſt, that they were -put there by the inchantment of 
{uch and (uch women ; But upon the other hand, ic is not to 
de imagined chat Devils would obey mortal creatures, or that 


Gap would leave fo great a power to any of them to rormene 


po2r mortals : Andthe Devil, who is a liar from the begin- 
n:ng, .is not to beþelieved, in ſaying thathe is put there by In- 
chantments; and though he make ſuch promiſes ro Witches, 


{| Y£1 Le does in theſe bur.cheatthem : and jtthe Devil could pol- 
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ſeſs ar pleaſure, we would ſee many more poſleſt then truly 
there are, = | 

XVI, The Devil cannot make one. ſolid body to penetry 
another, 9veſt, 17, and thereforel think that Article libel' 
againſt Margaret Hutchiſon, of coming'to Fohn Clark's houſe, 
when-doors and windows were ſhut, ſhould not have been ads 
mitted to probar.on, frnce it is very probable they would have 
ſearched the houſe atcer the ſecond or third nights fear; and 
* the could not penet:ar doors nor walls, 

XVII, The Devil cannot transform one ſpecies into ano- 
ther, asa woman intoa cat,” for elſe he behoved to annihilat 
ſome of the ſubſtance of the woman, or creat ſame more ſub. 
ſtance to the cat, the one being much more then the other ; 


and the Devil'can neither annihilat or creat, nor could he make 8 


the ſhapes reta'n, yam non datur regreſſus,4 privatione ad habi- 
4 721 : But if we conſider the ſtrange Ticks ot Juglers, and the 
ftrange apparitions that Kercher and others relate from natural 
cauſes, we may believe that the Devil may make a woman ap- 
pear to bea beaſt, < 2 contra, by either abuſing the ſenſe of 
rhe beholders,or altering the Medium,by inclofing them in the 
$kin of the beaſt repreſented, or by incloſing them ina body of 
air , ſhap'd like thac which he would have them repreſent, 
and the ordinary relation of the witneſſes, being wounded when 
the Beaft was wounded, in which they were changed , may be 
likewiſe true, either by their being really wounded within the 
' body ot air in which they were inclofed, or by the Devils in- 
flifting that wound really himſelf, which is Delrjo's opinion, 
But it would ſeem hard to condemn any perſon upon” the con- 
fteflion of what ſeems almoſt impoſſible in it (elf » And I cannct 
allow inſtances in the Journal Books, where poor crea-ures 
have been burnt upon ſuch confeſhons, without other ſtrong 
adminicles, 


X'VIIL; Fhe Deyil may make Bruics to fpeak”, or ac-leaſt 


ſpeak out of them, Oueſt, 18. | 
He eanalſo raiſe forms in the Air, and calm theſe that are 


railed,, 
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niſed, Qneff, 11, And yetit being libel'd againſt Faner Cock, 
that ſhe ſaid to theſe who were carrying a Witch to be execute, 
were it not a good ſport if the Devil ſhould take her fromyou,like- 
asa great ſtorm did overtake them when they were carrying her 
to the place, irhaving been a great calm both before and after , 
yet this Article was not ſuſtained relevant, fince it might have 
proceeded trom folly, or jeſt, or vans jattantia: 

XIX. The Devil may infli diſcaſes, which is an effeR he 
may occaſton _— adtiva paſsive, and by the ſame means 
he may likewiſe cure : A clear inſtance whereof appears in the 

' Marriage-knot, And not only may he cure diſeaſes laid on by 
himſelf, as Wierns obſerves, but even natural diſeaſes, ſince 
he knows the natural c:uſes and the origin of even theſe naty- 


| ral diſeaſes, better then Phyſicians can , who ate not preſent 


when diſeaſes are contrafted, and who being younger then he, 
muſt have leſs experience, And it is aSuntrue that Diwns Tho-y 
mas obſerves, who aſſerts that cures performed by the Devil 
cannot continue, fince his Cures are not natural, And ſince 
he both may make ſick, and may make whole, it follows thar 
he may-rransferr a'diſeaſe from one perſon to another, And I 
find thar it being libell'd againſt Margaret Heutchifen, that the. 
took a diſeaſe cffa Woman to put it ona Cat It wasalledged 
that this Article was not relevant; becauſe, 1, Una ſaga non 
poteſt eſſe lipans & ſolvens in eodem morbo, 2, That in ſuch 
ttanſactions as theſe, rhe Devil never uſed to interpoſe his skil!, 
except where he-was a gainer 3 and therefore though he would 
transfer a Ciſeaſe from a bruit beaſt” to rational creature,. yet he 
would never transfer a diſeaſe from a rational creature to a bruir 
beaft, both theſe defences were repelled, Many Witches like- 
wiſe confeſs that they cannot cure diſeaſes, becauſe they are Jaid 
onby Witches ofa ſuperior order, who depend upon-Spirits of 
higher degree... 

Some - think that they may innocently imploy a Witch ro 
take off the diſeaſe impoſed by another , and lay it upon the 
Witch who- impoſed it, even as men midy-innocently borrow 
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money froman Uiurer, tobe iniployed far pious uſes , or may 
cauſe an Infidel ſwear by his falſe Gods, for eliciting truth : and 
that in this manner Devils are rather puniſh'd then ſerv'd, But 
ſincezll commerce with Devils is unlawful, this practice is juſt- 
ly.ceprobated by D, CA utun> p. 2. diſcourſe 48, But yer it is 
Songhelan ul coall who are bewitched, to defire the bewitch- 
ers to take off the diſeaſe, if it can be remaved without a new 
application to the Devil, but only by taking away the old 
charm z or it is law{ul co.any to.remove-the charm ar (ignof 
it, if it be in their power, D, Autun Pe, 825. 

XX, Witches may kill by, their looks, -which looks being 
full-of venomous ſpirits, may infect the perſon, upon whom the 
look, and this is called faſcinatio,phyſica, ſed faſcinatio vulgar, 
que dicitur -fieri per oculos tenerorum puerorum vel parvorum 
porcoram vans eff & ridiculs, Del, lib, 3, 2, 4. Seb. 1, 

I kaow. there are who think all kiads of taſcinatian by the 
eyes, cither an effec. of fancy in-the, perſon affected, ar el 
think it a meer illuſion of the. Devil, who -per{wades Witches 
thac he can beſtoi upon them the power of killing by laoks, or 
elſe the Devil really kills, and aſcribes it falſly co their looks: 
whereas others coatend that by the received opinion of all Hi 
Rorians, ' men have been found ro-be injured by the looks of 
Witches : and why may not Witches poyſon thisway, as well 
as the Baſilisk doth? Or'why may not:the ſpirits in the eye 
affed as well as the breath ? -Or-why may not looks kill as 
well as raiſe paſſions inthe perſon lookr upoas? Nor' can it be 
drnyed buc that blearigdne(s is begot by -blear'dne(s; and that 
menſtruous women will ſpoyla Mirrour by lpoking upon it. 
Likeas there ſeems even fome groundglor it in Scripture z for, 
Dem. 28,54, it is ſaid, that w mans e9es. ſhall be tuil towards 
his brother, And ſome likewife endeavour by .canfequence 
from Matth. 20. 15, Is thine eye evil; the word Beexanw {1g- 
nitying in Scripture both to bewitch and to envy, Some like- 
wile think that St. Pavl-Gal;;3. 1, alludes to this-recerved-opie 
ni0n,but conjecuredoth fomuchorer-uleallhisaffair,that i 

| * were 


were h2rd eo fix crimes upon ſo flender grounds: And therefore 
though where Witches confeſs that chey: did kilt by their 
looks, their confeſſion and belict may, if they be otherwiſe of 
ſound judgement, make a very con(1derable part of a crime, 

where it is joyned with other probabilities, yet per ſe it is hard- 

ly relevant, 

XX1. It may bealſodonbeed whether Witches can by amo- 
rous potions inchant men or women to love: and though it may 
ſeem that theſe being acts of the ſoul, cannot be raiſed by any 
corporeal means, yet /, 4 c de Malrf. & Mathemat, makes 
this poſſible , and puniſhable, corum ſcientia punienda, & ſe- 
weriſsims merito legibus vindicanda, qui magic accintt arti- 
bus pudicos ad libidinem de fix:ſie animos deteguntur: But this 
Law ſpeaks only of luſt, and not of love, as I conceive, Nor 
can it be denyed, but that not only Witches:, bur even Natu- 
raliſts may give Potions that may incline men or women to luf,, . 
And theretore the queſtion ſtill remains, whether Witches may 
incline men or women by Potions to a fancy and kindneſs for 
any particular perſon z and though Potions may incline men to 
madne(s, ytt it doth not follow that therefore they may incline 
them to love, Andthough D, A«tsn doth bring many Argn- - 
ments from Hiſtory, and pretends that the Devil may taiſe and 
excite the old ipecics of Jove which ly hidden in the body, and 
may thereby -form # paſſion, yet theſe are too conjeRural - 
grounds to be the foundation of a criminal ſeatence, The Ba- 
flicks make the puniſhment-of this. to be deportativn, and (o - 
lopplies the former Law, . h 
t XXII. .Witches do likewiſe torment mankind, by making - 
r, | Images of Clay or Wax, and when the Witches prick orpunle 
ds }| thele Images, the perſons whom theſe Images repreſent, do 
ce | find extream'torment, -which doth not proceed from" any in- 
3» || flnence theſe Images have upon the body tormented , bur: the 
Devil doth by natural meansraile theſe tormenrs in the perſon + 
tormenced at the ſame very time that the Witches do prick or 
punſc,or hold to che fire theſe Images of Clay or-Wax +which 
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manner of torment was lately confeſs'd by ſome Witches in-7x- 
wverneſs, who likewiſe produced the Images, and it was. well 
known they hated the perſon-who was tormented, and upon/ 4 
conſeſfion ſo adminiculzr, Witches may very judiciouſly be 
be found guilty, fince conſtat de corpore delicti de modo dl lins 
quendi & inimicitits previis. 

- XX1LI, Ir is ordinarily doubted whether confeſſions emit. 
red before the Kirk Seffions in this caſe be ſufficient : But this 
I have treated more fully in the Title of Probation by Confef- 
lion, © Only here I ſhall obſerve, that Chriſtian Stewart was 
tound. Artand Part ofthe bewitching Patrick Rathwen, by lay- 
ing on him a heavy fickneſs with a black Clout, which ſhe her 
{ct had confeſt betore ſeveral Miniſters, Nottars, -and others, 
atd.verſe times, all which confeſſions wete proved - and up: 
on theſe repeated conteſſions ſhe was burnt, Novem, 15 96, 
Margaret Lawder was convict upon confeſſion emitted betore 
che Magiſtrats and Miniſters of Edinburgh, albeit paſt from in 
Judgement, Decemb,.g, 1643, lee that Book of Adjournal, 
p42. 349. Andifthe confeſſion be not fully adminiculat, Lay. 
yersadviſe that confeſlors ſhould be-ſubjeRed to the -rorture, 
which is not uſualin Scotland, And it is very obſery- 
able that the Juſtices would not put Fames Welch toithe know: 
ledgeof an Inqueſt, though he-had confeſt himſelf a 'Witch 
betoze the Presbytery of Kirkcudbright, becauſe he was Minor 
when heconfeſt the Crime, 2nd the confeſſion was only extra- 
judicia), and that he now retracted the ſame; but becauſe he 
had (o groſſely prevaricat, and had delated ſo many honeſt per- 
. ſons, they ordained him to be ſcourged and pur in the Corre- 
&ion- houſe, CApril17, 1662, Att was proved againſt Mar- 
.garct Wallace, eMarch 20, 1622, that ſhe ſaid that if it could 
be proved tharthe was in Grezs Houſe, ſhe ſhould be guilty of 
all the Dicty z and thereſore ic being -proved that ſhe was in 
;Gregs Houle, that probation was alledged by the Adyocat to 
be equivalent to a confeſſion, as was found againſt Patrick 
Cheyn +. To which it was replyed, that this could amoynt x0, 
no 
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ao more thea a lie 5 and in my opinion, it conld.not have even 
the ſtrength of an extrajudicial confeſhon, but rather imported 

a denyal of the Crime, ue of —th 
XXIV, The probation by Witneſs in this Crime is very 
cifficult,, and therefore ſoc/s crimings,, or other confeſſing 
Witches are adduced, but chongh-many of them concur, their 
depoſitions ſolely are not eſteemed as ſufficient, we wel ad pe- 
nam extraordinariam imponendam , though ſome think the 
ſame (uffictent to that end, becauſe of that general Brocard, 
tx multiplicatis ' indicig debilibas reſsltare indicia indubitata: 
But Delrio aſſerts, that the conjeRion of ſuch teſtimonies is 
not ſufficient, N#nqueam enim, aith he, que ſue nature dubia 
ſunt poſiunt facere rem indubitatams ut nec multa. egraunumſanum 
nec multa non alba uns album nec multa tepida wnnm callidum, 
And-that the teſtimony of one contefling Witchwas found nor 
ſufficient to file the Pannel , is clear by the: Proce(s. of Al;ſox 
Folie, who was aſloilzigg.grm. 00b. 1596. Albeit Faxce 
Hepburn another Witch conteſt char the ſaid ye had cauſed 
her bewitch 1ſobel Hepburn, whereof ſhe died z but though 
V Vitch-craft cannot be proved per ſocios criminis, though dy- 
ing and penitent V Vitches, .yet it may be doubeed if the con- 
ſulting V Viteches-may not be proved by ewo Y Vitches whe 
wereconſulted:: for if this be nat a ſufficient-probation, it 
would be impoſſible to prove conſulting any other manner .of 
way, 
The perſons to whom the injaries are done by the V Vitches 
xreadmicted to be VVirneſſes: thus Katherine Wardlaw was 
admitted againſt Margaret Hutchiſon, but ſomerimes they 
are only admitted cum nota, it che probation be not atheraviſe 
weak, and thus William Young and Aenes Hutchiſon were only 
admitted cum.nota againſt Beatrix Leſlie, Auguſt 1661, And 
4n that Proceſs likewiſe-they received only Aenes Roſs cum no- 
ta, becauſe ſhe was the Miftriſs of the ewo V'Vomnen who were 
\maleficiat, Neilſon was admitted to be an Afſizer againſt Mare 
garet Walace, though he ys in Law to Fohs Nicol, 
| £ 


106 VVitch craft. 
who had given information for raiſing the Dirty , becauſe the 
Ditty wasnot at Nicols inſtance; and yet Starling was (et from 
being an Aſſizer, becauſe Moor who was alledged ro” be one of 
rhe perſons maleficiat was his Brother in Law, March, 
1622, Dickſon was there likewiſe admitted to be an Aſſizer, 
though he aſſiſted the Bailie in taking her, which was found 
the office of a good Citizen, and though he had deadly fea! 
— her Husband, fince-it was not proved he had any againf 
er ſelf, 

Women re received Witneſſes in this Crime, as is clear by 
the Proceſs againſt Margaret Wallace, and all the Procefles in 
Auguſt 1661, The not ſhedcing of tears hath been uſed as x 
"mark and prefumprion of Witch-craft, Sprenger, mal, maltf, 
P.3.4. 15. becauſe it is amark of impenitence z And becauſe 
ſeveral Witches have confeſt they could nor _ Bur the 
being accuſed of ſo horrid a Crime may occaſion a deep melan- 
"cholly, an1 melancholy being cold and dry, hinders the ſhed- 
ing of rears : and great griefs do rather aſtonih cheni make one 
xv. Fhe puniſhment of chis Crime is wkth us death by 
the foreſaid Adt of Parliament, to be execute as well againſt 
"the nferas the feeker of any reſponſe or conſultation, & ge pro- 
—_ the Dovm bears, to be worried &t' the Seake, and 

urnt;”. * Ny 

By the Civil Law, Conſulters were p:niſhed by death, /. 
5. C, de mafef. & mathem. nemo aruſpicem conſulat , aut ma- 
thematicum nemo ariotum, angurum tet vatum prava confesſh 
wontrceſcat fileat omnibus ver petuo, divinand) curioſitas, In 
which Law, Fortane tellers are 21{o puniſhable : though with 
us, dumbe perſons who pretend to foretel future events , are 
never punifhed Capitally, Bur yer I have ſeen them rortur- 
ed, by order fromthe Council, upon a repreſentation that 
rhey wete not ti1uly Dumb, bur (feigning rhemfElvesto be (0) 
'2buſed, anc cheared the people, The torſaid Law-is renewed 
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leet, But Farin, and others thinks, | that where no 
perſon is injured , death ſhonſd not be inflited ; and thas 
impriſonment and baniſhment is now praiſed by all nations 
in that caſe, Lib, 1, Tom, 3, queſt, 20! Num. $9, & Claras, Y, 
hereſis nnm, ult, But Perezens thinks this too favourablea pu- 
niſhment except theuſers of theſe curious arts were induced 
theceto, out of meer ſimplicity, &* ſine dols malo;but with us no 
ſuch diſtinRion can be allowed by the juſtices, who muſt find all 
libels relevant, which bear conſy]ting with Witches, and thac 
Ditty being'proved, they muſt condemn the Pannel to die; al- 


8 beit T think cheCouncel may alter the puniſhment, if ie be clear 


that the uſer of theleafts had no wicked deſigne nor inter- 
courle with the Divel the.ein, 

XX VI, By the Law of Zxg/andWitchecraft was of old puni- 
ſhed lometimes by Death, and ſometimes by exile But 1, 
Fac, this following Statute was made, which I here ſet down, 
becauſe it i5 very ſpecial, 

If any perſon or perſons ſhall uſe, prattiſe, or exerciſe invacati- 
on or conjuration of any evil and wicked ſpirit , or ſhall conſult, 
covenant with, entertain,employ, feed or reward, any evil or wic- 
ked ſpirit , to, or for, any intent or purpoſe, or take up any dead 
me, woman, or child,cut of his, her, or thusr grave, or any other 
place where the dead body reſteth, or the ſkin, bone, or any part of a 
dead per ſon, to be imployed or uſed in auy manner of witch-craft, 
ſorcery, charme, or inchantment, Or ſhill uſe, prattiſe, or ex- 
erciſe any witch-craft , inchantment, charm or ſorcery, whereby 
any perſon ſhall be killed, deſtroyed, waſted, conſumed, pined, or 
lamed, in his, or her body, or any part thereof : that then every 
ſuch offender or {Newt their aiders, abbetters, and counſellors, 
bing of any the ſaid offence, duely and lawfully convitted: and at- 
tainted, ſhall ſuffer pains of death, as a fellon, or fellons,and 100 
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loſe the priviledze, and benefit of Clergie ; and Sante ary I in 


perſon, or per ſens, take upon him or them, by witchcr aft, inchant- 
ment, charm, or ſorcery, tat#ell or declare, in what place any trea« 
ſure of Evid, or Silver, ſhould or might be found, or had'in the 
earth, or other ſecret places: Or wheye goods or other things loſt, 
or ftolu , are become -. Or whereby any -cattell or goods of any 
Prrjon, (ball be deſtroyed, or to hurt or. deſtroy any perſon in his, 
or her body, albeit the (ame be not effetFed or dine; being there. 
fore lawfully convitted, . ſhall for the ſaid. offence ſuffer Impri. 
fonment by the ſpace of a . whole year, without. baile or main- 
priſe, Once every quarter of the year theſe Mountebanks are t 


mount the pillory , and to ſtandtherewpon in [ome Mercat Town ſix: 
bours, andthere to confeſſe his or her errowr , andife 


fence. . 
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The Etymologie of Murder, 
Self defence defined, and whether it be puniſhable, 
How moderation in [elf defence is [aid tobe exreeded, 
How ſelf defence muſt be proponed,. 
How.it ought tobe pr oved, 
What is caſual homicide 
Whether he who was doing what was unlawful, may defend ' 
him jel as only guilty of caſual homicide, 
m—_ e who «- only guilty of caſual homicide may be 
ned. l 
I} hat is homicidium culpoſum, or faulty homicide, 
What wound is to be judged mortal, . ? 
How the defit ne of Murdering or forethought fellony,, is to 
be cleard, | 
Homicidium in rixa when many are conjuntt attors, - how 
puniſhable, $3 
The TW of thieves, or ſuch as reſiſt authority ; how p1- 
nifhable.: 
Whether it be lawful for a father to kill his own daughter, 
if he find her comitting adult ery, 
Aſſafination, how puniſhed, 


. Murder under truſt, how puniſhed, . 


What is art and part of Murder ,. 
How ſuch as kill in the execution of law, are puniſhable, 


'  Wheibey it be lawfwll to hill a Rebel, 
. The life-rent eſcheat of murderers falls in ſome caſes. 


,23,- 


10 Murder. 

21, Murder is one of the pleys of the Crown, 

22, How Sheriffs andother Fudges ought fq proſecnte murdes 
rers, ? 

23, Whether remiſſions can be granted in caſe of murder, 


7 : 


(08> Almighty did to the honour of. imprefſing min with 
Jhis own.image, add as a ſecond —_—_— natural horrax 
in every man to be in any accefſion to the defaceing 'ity {o thar 
he has conſulted his own glory, and-our. ſecutity ,, joyntly in 
theſe ſevere laws which he has made againſt Murder, And his 
divine finger is not ſeen ſo appareritly, in any diſcovery, as in 
that of Murder : and itis very remarkable, that theſe Barbari- 
ans, whoſaw the viper faſten upon Pae/s:hand, did inſtantly 
conclude him guilty of Murder, becauſe he was ( to their ap- 
prehenſion ) ſo miraculouſly puniſhed, 

I, Murder comes from, the Dutch word Moorde 1, which 
ſignifies, cedem ex juſidits wel proditoric faltam, Math, h, t. 
And Murder is properly different from Slaughter, the: one be-: 
ing committed per ſe/oniam, the other per infortunium, Leg, 


cruſt, Fa, 6, Pa, 11, ch, $1, Itcallsit murder under truſt. 


calls it Slaughter, or Homicide, c, 22, Par, 1, K, Ch. 2, Seſ.2. 


cially in our old Law, 


unlawſully, And they divide it into that which is commited 
caſually,.in detence, culpable, or wiitully,  ' + 
II. Nicefſarium Homicidium, or homicid commirted in (el 


neceflity, has no way left himto evit his own death,but by oa. 
| * ng 


Malc, c.2, . And therefore when out Law forbids killing under ' 
Bur when it ſpeaks of killing by accident; ot inſelf-defence,'it' 


And by this it ſeems that this crume is better wric murder then 
murther,though murther be the ordinar way of writing it, elpe- 


The Civilians define Morder'ro be the killing man by man! 


de{ence :is when, a-man being purſued or reduced ta\iinevitable- 
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ling cheA ggreflor-This is in law calledinculpata tutela,or mode» 
remen'in culpate tutela within which modetation,it the deten- 
der contain hinfelf, he is no way puniſhable, bur it he exceed 
the ſame, yet ſo favourable is ſelf-defence, that the exceeder is 
not lyable to the ordinarpuniſhmear, but is ordinarly puniſhable 
accorcing to the exceſs,at the diſcretion of the Judge, With us 
likewiſe ſelf-defence is only puniſhable ar the arbitrement or 
diſcretion of the Judge by the 32, a7, Seff, 1, Pa. 2, K,Ch,2. 
But (ſeeing that act ordains it to be punithe at his diſcretion, it 
may be doubted if in all caſes ſelt-detence be not ſome way pu- 
nifbable. : And Iremember that CaptainBarclay being aſloy]zi- 
ed in Decemb. 1668, Becauſe the Aﬀyle found that the kil- 
ling Sinclar was in his own detence , the purſuets were to pe- 
tition the Council (which is the ordinar way of taxing arbit;a- 
ry puniſhment in this caſe) that he might be fined, And very 
learned Lawyers, were of opinien, that ſelf-defence was in all 
taſes puniſhable,though attended with the moſt favourable cir- 
cumſtances of innocencyy from whom'I differed upon theſe rea- 
ſons, 2, By the Civil Lawand the opinionof the Doctors, 
if the defender contain him(elt exaly within chat moderation, 
he is no way puniſhable,as is clear by Faris. part, 74. queſt, 25. 
_ If p#1.6.2,Selj-detence is adury,and ſonor 'puniſhableztor it were 
If z2ainſt reafon that the Law ſhould puniſh what it doth com- 
' [| command, 3, The Law fſayes that omni culpa caret qui (e de- 

ſendit, and in our Law it is called mwwrthrum juſtum, leg, Malcol, 
* £-<.11.and fo to puniſh him who neceſlarily detends himlelt, were 
* | £9 :oflict apuniſhmerr 'where the Law acknowledged there 
'_ [| vefenoguilt,” 4, Ic ſhould bein the power of every malici- 
* | Qusraſcal towrong the moſt innocent, for either he behov'd ro 
| ſuffer himfelfro be killed, or to be puniſhed by defending his 
own life:-- And by the ſaid a; . it is only declaid leitum to pii- 
ah, bat-not neceffary.)! ' And yet by theLaw of England, Mur- 
derers ſe defendenao forfauls their movables, nd both in that 
and in murder, upon miſadventure. ( for fo they call caſual hos | 
 micide) - 
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micide) the murherer muſt kavea pardon, Statute 6, F, 1, cap, y, 
So great a regard, ſayes Bolton, the 'Lay hath to thelite of4 
man, cap, 15, #7, 16, And by the:Law of Savey he who kills, 
though in ſelf-defence,-needs.a pardon, but-the Prince in that 
caſe cannot refuſe to grant a pardon, And therefore their Law- 
yers call that pardon gratia juſtitie,Cod, fabr, lib.9.tit. 10, but 
with us, no pardon is requiſite, albeit it is moſt ordinar to-take 
remiſfions-in fuch caſes, bearing ſelf-defence in «their-parra- 

tive, 
IIT, This moderation is ſaid to be exceedediin theſe 
three, viz. in Armes, :2, In.time, 3, In themeaſure of 
following, ſtiikigg, &c, This moderation is exceeded in 
Armes,as if the aggieſſor have only a ſtaff, and the defende 
wound him with a ſword or piſtol, the defender is in that caſe 
puniſhable, for there we:e no reaſon in that caſe the defender 
ſhould have had any fear of his life, nec erat in Aubio-vite conſti- 
tutus, And yet this concluſion is notinfallible, for ibthe de- 
fender wasmuch weaker then the aggreſſor, he might be exct- 
ſed to uſe (uch unequal Weapons, The defender is ſaid to exceed 
in time,if he ſtrike the aggreſſor , ante quamfit in at7u pro xim 
occidendlt, tor-eife it ſhould belawtul to every-man;upon the fiſt 
apprehenſion of tear,to kill the aggreſſor, which were very dan- 
gerous:and here itmay be doubted,if when any aggreſſor threi- 
rens tokill,it che defender who knows-not when the chreat may 
be pgfe in- execurion, may inmediatly kill, There are probable 
reaſons to be u:ged tor.either opinion: And albeit che pun'ſh- 
meat ſhould in chis caſe depend upon the arbitrement of the 
Judge, yet it che aggreſſor be known to have any defigne te 
Murder, or be a perſon who uſes:to. execute what he:threatens, 
and if he have a Sword, though not drawn, or a Piſtol, though 
not cocke: {| For it he have:either of theſe, there is-no doubt 
bur he may be lawtullyikilled , becauſe he is in. 46s, proxim 
9ffendenar,and-no maniſhould wait till he be killed) I chink char 
though the aggreflor be killed, yet the defender.hath-che be 
p. fit of ſelf-defen :e;and albeit he.may be —— a 
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he cannot be puniſhe with death -* and many Lawyers are of 
opinion, that he who threatens ro kill, may be killed , which 
opinion they found upon thete reaſons, 1, Becauſe the Law 
looks upon that - which is unlawtul, as done, it it was intended 
to be done, and that 7 odium ot him who defignes what is un- 
lawful, 2, There is greater tear from ſome threats, then from 
wounds ; and therefore, ſeeing it is lawtal to kill theſe who 
zfault us withwounding , why not, and him who threatens ? 
34, per, 1,1, C. quards licet cutque,&c, Mortem inquit impe- 
rator quam minabatur accipiet & id quod intendebat incurrat, 
nor can the friends of the threatner complain , ſeing the ag- 
oreſſor was in effe& author of his own death, And it is clear 
that the defender had no deſign:to kill, Yet the Juſtices would 
not ſuſtain, mine per ſe,to be a ſufficient qualification of ſelf. 
detence , bur ſuſtain'd it joyntly with the aggreſlors fyring a 
Piſtol, though it miſ-gave,and though the defender might have 
fled, Fanuary 1668, Sinclar contra Barclay, And albeit 
by the Canon Law, inſultatns debet fugere, And that by the 
Law of England, he who is invaded , is oblieged to flee 
2s faras hecan, as toa Wall or Ditch, Bolt. cap, 15, num, 
17. Yetby the opinion of the Etviltans, a perſon invaded is 
not oblieged to flee far, Farin, queſt, 125, P, 2, It way be pro- 
bible, that if the defender was alonein a Houſe, or place with 
the aggreſſor , and could expe no help, that upon threat- 
ning or other probable defignes laid againſt his life, he may 
kill the aggreſſor, and from: which may be deduced, that 
the aFus proximus Which Lawyers ſpeak of , muſt not be in- 
terpret , only the having a Sword drawn; for if a ſtronger man 
have aweaker ina lockt houſe ,2nd threaten , he may k1ll him, 
though afleep, it he cannot otherwayes eſcape, 

The dcefender is ſaid to exceed inthe meaſure; alſo if he 
killed him for wounding, whom he might have ſhun'd : or 
if he followed the aggreflor , which though it be not fully law- 
ful, yet ſugientem perſequens dumode in ipſo attn non punitar 
pena orainaria licet occrderit , Boer, deciſ, 168, OY LE 


114- Murder. 
And albeit much be left. to the arbitration of the Judge , as to. 
all the three , arms tempus & modus: yet the general rule is, 
that if the defender exceed only in either of the three, as, wv, 
£, in the armes, or time, the excels is ſaid to be culps levisſima, 
and no way puniſhable - if in two of theſe, as in time and arms, 
then it is accounted culpa lewis, and is ſomewhat puniſhable; 
but if the defender exceed inall the three, as in time, . arms, 
way of proſecution, then it is culpa lata, bur yet he is not pu- 
niſhable, as it he had doloſe Murdered, for though it be a rule 
7n civilibus that culpa lata equiparatur dolo - Yet it isarulein 
criminalibus that culpa lata numquam equiparatur delo ubi agitur 
de pena corports affiidtiva Far, queſt, 125, part 6, . It is allo 
controverted amongſt Lawyers, .it ſeing honour is as dear as 
life, it belawtul co kill him who aſperſes our honour, as it is 
lawtul.co kill him who aſſaults our lite, Andalbeit Farinacins 
be of the judgement ,; that he who is thus provockt., being a 
perſon of tar more eminent condition , then the injurer killing 
him is not cobe puniſht as a Murderer, . ſed pena extraording- 
ria licet injuria fit verbalis z yet 1a my judgement heerrs in 
that poſition ;, tor in effe&, that is not ſelf-deſence ( becauſe 
the verbal injury cannot be retreated , nor retain'd) bur it is 
revenge :. yet dolor juſt vs aliquando operatur ut pena ordinari 
temperctur, Boer, deciſ, 237 but yet that is not allow'd in kil- 
ling, and ſuch other injuries, que nox poſſunt revocarti, Gothotr, 
prax.crim, S, homicida, N, 25, and albeit this hold in verbal 
1njuries offer'd ro our Honomr , bz neſcit vox miſſa reverti: 
yet if the injury offer'd to our Honour be real , and ſuch as may 
be ſtopt , as by commanding an eminent perſon to looſe down 
his Breeches to be whipt , or do any- moſt ignominiouſly (er- 
vile Act to the agzreſſor, in that caiſe, I ſhould think that the 
killer ſhould not be capirally puniſht, albeit he was in no ha- 
zard of his lite, I likewiſe think that the fear of impriſon» 
ment. by the defender , may excuſe trom capital puniſhment, 
ſeins Liberty is as dear as Life z and no man can be ſecure of 
his Life , if hebe unjuſtly impriſoned , & ſb; imputer 884, 
| or 
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{or qui occaſionem prebuit, It is likewiſe lawſul to kill ſach as 
would murder our Friend , or telow-traveller, which is ac» 
gounted lawful , though not ſelf-detence , which is extended 
alſo to the defence of all othets , becauſe we (ſhould love our 
Neighbour as our (elves, . And it is lawtul to kill a Thiet, who 
in the night offers to break our Houſes , or ſteal our Goods, 
even though he defend not himſelt , becanſe we know not bur 
he deſigns againſt our Life: atd Murder may be cafily com- 
mitted upon us in the night - but it is not lawtul co 
kill a Thief who ſteals in the day time , except he refit 
us when we offer to take him, and preſent him co Ju- 

ſtice, 

IV. This exception of ſelf-defence, muſt be propon'd a- 

ainſt the reyelancy , and muſt be condeſcended upon, chus 

the Pannal no ways acknowledging the killingz yer it he kil- 

led , it was done in-his own detence, in ſwa far as the Detunt 
drew a Sword, and thruſt, or offer'd a Piſtol , &c, And 

the Juſtices will not allow that ir ſhould be propon'd to the 

Aſſize, as I have oft heard thts preſſ'd , but very unreaſon- 

ably for this concerns the relevancy, to which the Juſtices, 

and not the Aſſizers are only Judges competent : And it 

were very dangerous to refer to 1gnorant Afizers, Matters of 

ſuch importance, and which are oft ſo intricat i» Fure, And 

whereas it may be urg'd, that Art and Part is referred to the 

Aﬀize , and is not condeſcended upon , and made rele- 

vant, Tt is anſwered , that the accuſer cannot know the ac- 

ceſſion of the Pannel, till che Witneſſes firſt condeſcend upon 

it : but the Panne} cannot but know all the circumſtances of 
his own ſelf- defence, and isnot to learn that from others : But 

yet though the proponer of a defence , do's in civilibus ac- 

knowledge eo ipſo the Lybel: yet in criminalibus,though 

the defender, or Pannel prove not his exception of ſelt-de- 

fence, he will not be condemned, except the purſuer prove the 


],ybel, 
Q 2 V, The 
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V. The way of proving this ſelf-defence , was by raifing; 
precept of exculpation, but is now only by « ſummonds, which 
expreſſes net ſo pai ticularly the defence inall its circumſtances, i! 
but that it may be hereatter help'd ,. which it ſeems is unjuſt, 
for the Pannel ſhould know what himſelf did: nor ſhould; t 
Judge grant a precept for exculpation , till he ſee chat there be ſ * 
ſome ground tor craving it, l 

T his exception'of ſelf-defence is ſo favourable, that it may { 
be prov'd by preſumtions, by Witnefles, otherways decl;. I 
nable, as Couſens, Servants, and Witneffes who depone on- i {: 
| ly upon creCulity ; and the Detence it ſelf being once prov'd, I 4 
it is preſumed that it was done neceſſarily, and lawfully, & I 
potins ad dcfenſionem quam ad vindictam Far, queſt 115, part 7. 
S, 1. And yet our Law allows no Witnefles to be receiv'd in 
defence, but ſuch as it allows purſuits-and witneffes led in de- 
tence, are-more to be ſuſpefted ; for menare naturally encli- 
ned to go all lengths in bringing off the Pannel, and for this 
cauſe it is, that we have Afizes of Error againſt ſuch 
as ablſolve a Pannel : but none againſt thoſe who condemn 
him, 

Before this Atof Parliament , ſelf-defence was ſtill ſu- 
ſt:in'd by: the Juſtices, to elide the Lybel of Murder , but it 
was oft ineffectual , ſeing there were no precepts of Exculpati- 
on then uſ'd ; and conſequently , except either the Pannel 
could have ptov'd the inculpata tutela by the accuſers own 
witneſſes, C__ e-led to prove the Murder ( which was not 
ſecure, ſeing theſe who ſaw the beginning of the (cuffle, . and 
firſt aggreiſion , might have been-abſent when the aggreſſor 
was killed ) or that the witneſſes would haye voluntarly ap- 
peared ( which was a probable reaſon-to ſet them, they being 
eo -caſu teſtes ultronii) the defence could not have been prov- 
ed, Whether {elf-defence-will defend, or is lawful in. Paricid, 
See more of this Title Exculpation, 

VI Homicidium caſuale , is when a man is kill'd caſually, 
without either the fault, or deſign of the killer, as if my 
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head ſhould fall off; and kill a by« ſtander - or a Rider ſhould kill 
with his Horſes -teet? In which caſe our'Law appoints, thac 
if the ,prejudice be:done. by the Horſes tormeft teer, then the 
at, | Ry&tr (bill be torc'd'ro ſatisfy far the prejudice done.: and 
d; © theſe. ſatisfattions are called Croaor Galnes z bur where ir is 
' thereſaid , that he ſhall give Croo or Galnes, asit he had kil- 
led him himſelf ; it is to be interpret, - nor as if the Rider 
ſhould be puniſhable in thas caſe, as it he had killed him 
1; with his own hand :. but that the Afſythment ſhall be the 
20- fame. But the Rider is not lyzable ar all for what preju- 
-d, Þ dice is done by the Horſes: hinder-feet, /ib, 4, Reg, Maj. 
C, 24, 
4 Caſual Slaughter, or homicide, then-is that which is occaſi- 
in © oned by miſtake and juſt ignorance, tor if it proceed from af- 
le | fected ignorance, as for inſtance, . it a man will not know whac 
li- © hemay know , his ignorance in that caſe will not make the 
Murder following upon it, to be conſtrued caſual homicide; 
ch I but if it proceed from groſs and ſupina !genorantia: it may be 
10 puniſhableby an extraordinary , orarbitrary puniſhment, bur 
not by death, And fince ſuch ignorance isa fault, the Mur- 
1» © der occaſioned by it becomes «u/poſum, or faulty homicide, as 
it I ſeems ro me clear by C, continebatur & c, lator de homicid, Te 
i- | isthen neceſſary , that the commitrer uſ'd all exact diligence 
e | toevite the Crime, . elſe he is not in the cale of caſual homi- 
n © cide, Further inſtances whereof , are, if a Maſon before he 
x | throw down Stones, advertiſe all below , though in throw- 
d I ing he kill, he is to becleared as innocent, Or ita Hunter 
xr | ſhoot at a Beaſt, but a man coine in the way and be killed: 
- || and yer if either the Maſon c1y nor, . or if the Hunter did ſhoot : 
g | ina place where people uſe ro be, he is guilty of faulty Mur- 
'- | der, in theſe cales which ſheves clearly the difference betwixe 
. | theſe two kinds of Murder, 
VII. It the killer be imployed about-a thing unlawful] , eis 
, | therin it ſelf, or unlawful to the actor, the murder enſuing is 
thought Kill caſual Murder, ſince Murder was nocdeſign'd, 
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if the committer did exact dilligence toſhun all Murder, a 
for inſtance , to;cary Guns is unlawful with us : and to huntis 
unlawtul to Prieſts by the Canon Law,» If then a. man having 
a Gun illegally , ſhould lay it up ſecurely : or a Church-man 
ſhould killa raan , whilſt he did ſhoot at a Beaſt in a remote 
place; theſe Ads would not infer Murder , becauſe theie was 
no Ad done there , with relation to Murder , \Covar, ad cle- 
mert, fi furroſus , andyet the committer, ver{atur in att ili. 
cito, But yet others are of opinion, that if the committer he 
doing whact is unlawtul tor him, he commits murder, Tho, Aquix 
22, queſt, 69, CA#: becauſe he do's not at all that he ought 
to do in that caſe , to evite Murder , ſince what he do's is uns 
lawful : But Ithink they may be thus reconcil:d., wiz, ii | 
the committer do what is againſt che Law of Natuie -. or what Ki 
is criminal, he ſhould be lyable : or it what he do's, may pre- 
bably produce ill conſequences , and Murder, though he de- 
fign'd not the ſame : in all which caſes he oughrto bely- 
able, And it ſeems to me reaſonable , that he who Kil- 
led , when he was doing what was unlawful, may be arbj- 
trarly puniſhed , though he did exact diligence to ſhun Kil- 
ling, 
VIIIW henhomicide is caſually-committed, ſome think that be- 
cauſe there is nodefign to kill, theretore the killer ought no way 
ro be pun'ſhe, Others think him lyable toan arbitrary puniſh- 
ment,or fine, & quod Wergeldum ſolvere tenetur, Weſemb, parat, 
ad I, Corn, de Sicar, num, 27, A third Se of Lawyers diſtine 
guiſh ſo, that if there proceeded no fault in the committer, 
then he is lyable in no fine, or to no puniſhment : bur that 
he is, if any fault of his preceeded, But it ſeems that it any 
t1ult preceeded, the Murder is not caſual, but is cu/poſwmy 
and fo the d;ſtintion meets not the ſtate of the queſtion : and 
it ſeems to me, that by 11b, 1, $, 3, ff, ad 1,\Cor, de Scar, all 
caſual homicide deſerves ſome puniſhment, And ſince ſome 
Lawyers think, that Murder in (el{- detence excuſes not trom 
all puniſhment ; much leſs ought caſual Murder , fince _ 
* on 
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lefence wants not only a-deſign to Kill, butis a duty in it 
al, : 

IX. Homicidinm cnlpoſum : ot faulty Slaughter, is where the 
urder was not deſign'd z and yet it was committed meerly-by 
accident, as it one ſhould hound a Dog at another, who ſhould 
bite him at whom ke was hounded, ſo that he ſhould dy there- 
by z - or if one ſhould ſtrike with a Batton , when he had a 
Sword ; intheſe and the like caſes, the oftender is to be pu- 
niſhed arbitrarly : but. becauſe aberat animus occidendi, 
thisis not properly Murder, and fo is not puniſhable by Death; 
but is puniſhed according to the quality of theſe circumſtances, 
which attend the Fat. 

For clearing this difficulty, the Doctors ſay, that either the 
Killer is guilty only of cu/pa lewis, ant levisſima, and in that 
o& caſe he is no way puniſhable ; nor is there any difference, inter 
& homicidium caſuale & homicidium per culpam levem aut levisſie 
y- mam commiſſum , and this was founJ in the caſe of Nicolſor, 
il- E'vho being purſued, for Murder , it was alledged that it was but 
ji- Bf Vomicidium caſuale , Or culpoſum , for in ſtrugling, his Gun 
il- © being a half-bend, went off; nor knew he ever the Defung, 

and ſo could have no maliceagainſt him, To which it was re- 
xe W plyed., that the carying of Guns is forbid by the Law ; and he 
ay the Defun&t was i as illicito: nor ſhould he have carri'd a 
b- © Gun which uſed to go off , & werſans in attu illicito nunquam 
at, Ml excuſatur : which reply the Juſtices repelled, 'Fune 24,1673, 
in» I For they thought that the Law againſt wearing Guns, was iv * 
er, (| Deſuetude as to Fowlers, whoſe trade it was, & omni culpa 
"at carer qui facit id.quod omnts facere ſolent ſed ſi'ſit lata culpa , it 
ny 5to be puniſhed arbitraily, but not by death , nam lata cul- 
ny pa nunquam equiparatur dolo ubi agitur de pena corports affli- 
nd #v4, 
all  X; Since the deſign of Killing depends much upon the na- 
tureof the Wound given, Lawyers conclude, that whe:e the 
Wound was not deadly, or w#lnus lethale, as they call it, the 
infliter of the Wound cagnot be punithed , though the Par- 
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ty wounded thereafter died, And though ſome "Lawyers be 
of opinion, that if the Party live three dayes after the receiy. 
ing of the Wound ; the Wound is thereby preſumed nat to be 
mortal, cMccurſ,inl, 1, C, de emenadat ſerv, yet generally this 
is referred to the arbitrement of the Judge ; who is in this 
to follow the opinion of Phyſicians ,, er of one Plylician, -if 
more were.not preſent : bnt if they vary , 'then the Judge 
ſhould encline to punith ,not by dcath,but by an extraordinyy 
puniſhment : for Murder is not to be inferred, but from a con- 
cluding probation , Gail, - obſerv, 111, lib, 2, and if the 
Wound be but ſmall , and a Fever follow , then it is preſum- 
ed that the Party dyed rather of a Fever, then of the Wound, 
eſpecially if the Perſon wounded walked atoot for fourty days, 
Gomes Par, reſol, lib, 3.cap.z, Andyet in December 1669, 
M*, William Somervel was tound guilty of the Murder of Beſy 
Rentoun , though it was alledged that the ſaid Baiiziegot only 
a Wonnd with a-Batton , - that ſhe never took hed , but tra- 
-velled five Miles -that night a foot, and ſerved as an ordinary 
ſeivant eight moneths thereafter , till ſhe died of a' Fever ; 
with which her brother inteRed her : allwhich was repelled, 
becauſe this alledgancewas contrair to the Libel : whereinit 
was expreſly lybelled , thit the Wounds were mortal z and 
though, where the 'Wounds are not lybelled expreſly to be 
mortal, ſuch a defence might be admitted, And the Judge 
ought to conſider intervallum temporss , or ſupervenientia ft- 
bris , yet theſe, nor-no preſumptions ought to be received, 
where the Wounds were offered to be proved to' be Lethal: 
but this Deciſion was ſoill liked , that the Council recomend- 
ed M', William to His Majeſty, who granted him a Remiſh- 
on, Ani fince Judges may be fo arbitrary in ſo great a con- 
cern, I ſhould wiſh that the various periods of Nature , mats 
cures, an4{ the various determinations of Judges, were, as t0 
the Criminal procedor,” fixed to ſome certain time, Andthat 
therefore , ſeing ordinarly Wounds that are mortal , do kill 
: the receiver in fourty days; Iwiſh that it were roam” 
rally 
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4 


. rally concluded, that he who dies thereafter , dies not of his 


Wounds , - if he has\walked a-foot till that time, 7, 
Zack, veſt Medicolegal : But by the Law of England , 'it' 
the Perſon Wonnded die within year and day after his' 
Wound , it .is preſumed he. died of his Wounds, Cook 
P, 53» 

p bo. was another -Necifion upon this Subje&t, -the x 3, of 
Tuly 1674, James Maſon being purſued tor killing Ralſtouy, 
alledged that he could not be guilty of Murder, fince Ral- 
ſoun tollowed him all that day from houſe to houſe , and hay- 
ing at laſt put violent hands in the Pannel,, he was forced to 
throw him off him, and his Head fell upon a Stool and bled 
which -Wound 'he- took no pains to cure ,- but ſtayed in the 
Streets-in the night time - and thongh the Wound was found 
not to be mortal by: the Thirurgians, yet by cold and drink- 
ing, he killed himſelf ,- ex malo regimine z ' and when it was 
replyed ,- that this could not amount toſelf-detence, ſince the 
killer was not in periculo wite conſtitutus :* itwas duplyed, 
that the violence done , «was proportionableto the violence of- 
ſered by the Aggreflor , and ſo exceeded not moderamen in- 
culpate tutele z for the ſaid: Pannel ſtruck not him with an 
mortal Weapon , but only gave him a thruſt with his hail, 
which was neceſſary to throw-the Detundt off him, Upon 
which -debace ,- the Juſtices ſuftain'd the Libel , only to 
infer penam extraordinariam.s and remitted alſo the Pan- 
nels defences of caſual Homicide , ſelf-defence , and that 
the Wound was not mortal., to the: knowledge of the Ins 
queſt, 

XI. It-is here controverted , whether he who intended to 
kill one, by a miſtake killed not him, but another, be puniſh- 
able as a Murderer, (eing as ro the. perſon killed , the Mur- 
derer had no defign:': yet-I think he ſhould die, ſeing the de- 
lign of killing a man, and not any one particular man, is Mur. 
der; and the killer intended to deface God Almighties _— 


2 Murder. 

$20 take from the King a Subjet, And I find that this is 
ere;n {ng be Murder by =_ cap. 11, num, 24, by 
whom lkewi(e it is given asarwle, nhl intereſt utrum quis oc- 
63 dat "4 Acatſanmmortis prebeat,”. 33001 

And thus a Son;for havingicaryed his Father (being ſick ) 

in a froſty night,* from one. Town to another , .was executed 
25a Murderer, becauſe the Fitherdied,: AndaHarlot having ex- 
paled.her- Child inan Orchard; where a Kite killed it, was 
execute asa Murderer, alſo & ibs volantas reputatur pro fatto, 
And it this were not Murder, this Crime might be Palliated 
undet other ſhapes. . 

| This Detence, w/z, that the killer had no deſign ro Mur- 
der, isa Negative, and (o.can only be proved by-preſumpti- 
ons.- 45.if chere-was no: deadly feadtormerly'amongſt the Par- 
rigs, -. 2,:1f the Parties were Kinſ-men or intimats, 3, If the 
killer ſtruck, with a Staff, having a Sword or Piſtol, or hay-- 
igg-thele.ſtruck only with:the hilts of his Sword , or-with the 
had of his Piſtsl - and-generally itis rather preſumed to be hu- 
mucidinins ewipefum:, then doloſum & prenetditatums- nam nun-' 
Jug fr eſumitur dolmus; | | 

. By our -Law 5 Slaughter and Murder did of old-differ , as ho- 
micidiun. ſunplex, & premeditatum , in the Civil Law z and 
Muzder only committed, as we call it, upon fore-thought fel- 
lazy., - was only properly called Murder, and puniſhed as/ 
\uch, K;.F4. Par. 3. cap. 2; where it is Statute", char Mur- 
deis.to be capitally puniſhed + but Chaudmella', or Slaughter 


committed upon ſudgdenty, ſhall only be puniſhable according | 


tothe old Laws, vid, As 95, 96, Par.6, Ja,l, & 22- 

Par; 4.F <5. 35, Par. 5.: Fd, 3 & 46Þ31, Par, 6,2 M, 
The. 0!d: Laws to which thefe Afts relate, are Statute, Willjamn 
C5, Stak; A llexander ec. 6, Stat, Rob. 2,c, 9.in which It is de- 
clared,, that Murderers who are guilty of fore-thought fel- 


loony; ſhall nat haye:the: priviledge and- advantage of refuge 


in.che Girth; - . bat 4hat (uch as: are-guilty.of Chandmella , or 


Caſu-.- 
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caſual Slaughter, fhall be ſheltered in, the Girth, Yet I find 
that none of thele are in any other old; Statuce,, to determine 
uniſhment of caſual Slaughter , but that ie was not puniſh- 
| 2ble as Murderz is clear by the oppofition, Aad igall our 
Laws, bertwixt ſingle $langhter ,. and fore-thaughtotelloay - 
all caſual Slaughter was ot old comprehended nader the word 
Chandmells, whichis a French word : Chond ſignifying Hoe, 
and Meſler ſignifying to mix, But in effeQt, this Melt 
tom anſwers properly tO Fixa & homicidium , in rixa com» 
miſum , which is but one ſpecies, homicidis won de- © 
loft, 
Ft. By the late 22. «Ac Parl, 1, Ch, 2,Seff. 1, TItis 
Statute , that caſual Homicide, Hom'cide commitrged in felf+ 
detence , and Homicide committed upon Thieves, -ſhall nor 
be puniſhed by death, And {ing this AR mentions not Hoe 
micide , committed in:77x4, or hemicidum culpoſum:c and (6+ 
ing homicidium culpoſum differs irom cafual Homicide z it may 
be doubted , :if-under the one, the other may becompre- 
hended - and it may bewrged , that caſual Homicide is in this 
AR a general term , comprehending all Homicide, which is 
-not committed by fore-thought fellony, becauſe what is noe 
deſigned is calual, and what is not fore- thought js-caſual- and 
the Doctors. do uſe the Word Caſual oftentimes in this gene» 

ral ſenſes as is clear by Gothofred prax, crim, hoc, tit, And 
the rubrick of this At , which bears an A& concerning the 
ſeveral degres of caſual Homicide, Ir appears that the word 
+ , is takenthere ina Lax Signification -: _ Ubeic I con+ 
ſels, that che inſcription is moſt improper z ſeing/Homicide 
m ſelt-detence, and Homicide congmitted uponRobhers, are 
not Species of caſual Homicide : bur whether Homicide in r7.x6 
| be comprehended under that Act, was contraverted in Willr- 
a Dowglas caſe. : and by that Decifion' ir is clear, ' that in 
n.our Law, though Murder was not at fiſt deſigned: yer it ie 
was defigned the time or Og was given, the ye 
3h -2 gu ” 
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guilty of Murdet: that premeditation is requiſit to make Mur- 
der Capital, being only ſuch as antecedit aiFum -licet non cone 

reſſum, | 
: fr Civilians inthe caſe of Homricidium per plures commi. 
ſum, ſtate three queſtions ;- The firſt is, where the Murder 
was committed upon -fore-thought tellony , and then indefi. 
Nitly , all the- afſifters are puniſhable: by death,” The ſecond 
is, whenit -is not certain, but it $:0niy ſuſpected , and pre. 
ſameable that it was deliberatly committed , and then all may 
be tortured; bur if they:deny the deſign, they are al}. only 
puniſhible by an arbitrary puniſhment, becauſe of the uncer. 
tainty, * The third is , - when- the Murder was certainly com- 
mitted, in rixa, or tuilziez and then either the author of 
the Pley is certainly known,and he is puniſhable by death, in 
the rigour of the Law; Albeit many Lawyers are poſitive, that Þ « 
no Countrey uſes-this -rigour ; I-remember that in William Þþ x 
Dow#lae's caſe;this was urged : + for there leveral Gentle- men } | 
having made a quarrel ; which was only. proved by one -wit- i 
neſs , they went:to the Fields of Lieth , and Hoo of Eccles, Ol 4 
was killed, but it was not: proved whto was the killer: I / 
and thequarrel was only proved by one witneſs, who likewiſe Þ jr 
proved , that Spot had the quarrel with Eccles , and that Wil- Þ 
liam Dowglas-had none; and yet the Aﬀile found William guil- Y y 
ty, and he thereupon died becauſe preſent, 
X11I,” Homicide likewiſe committed upon Thieves, and |} 6 
Robbers, breaking houſes in the night, or committed in time xn 
of maſtertul- depradations-, are'free from'puniſhment., by the I ,, 
forelaid AR 22,: ' And albeit it be declared lawful to the if © 
Triſtices , to'fine [uch as are aſſoilzied from Murder:, .upon the If þj 
defences of caſual Homicid, and Homicide m detence - yet }} fe, 
ſuch as-kill Robbers, or night Thieves ; are free from all ar- I x, 
bitrary puniſhment, | By this Ae likewiſe, it is lawtulto kill Þ th 
fach as 'aſſiſt., or defend the depredators, oroppoſetheirpur- 
ſuit by torce'; . and by the 6, AR of the ſecond Sefſion of _ 
ars ' 
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-Partiament, it'is Statuted , that the Parties whoſe goods are 
robbed ; ſhall acquaint the Sheriff, or Juſtices of Peace , of 
the Paroch , who ſhall require all Parties to concurrs and if 
any of the concurrers, kill any of the Robbers, they are declar- 
ed tree. z upon which it may be doubted, it ſuch as kill Rob- 
bers without acquainting the Sher;ff, or Juſtices of Peace, are 
puniſhable : and it ſeems they are, ſeing this Ac explains the 
other , and modifies ſomewhat the indefinite power given 
to private pon -, Who upon pretence of ſuch invaſions, 
which might prove very dangerous : and therefore the laſt did 
wiſely require the concourſe of the Magiſt.atez and upon 
this conſideration, I know that 1t was conſulted, that not- 
withſtanding of this , ſuch as had not acquainted the Sheriff, 
or Juſtices, could not be exculpat, And yet it may be argu- 
ed, that this AQ narrates not the other, nor bears expreſly a 
rectification of it z but, without leſſening the ptiviledge 
therein granted, addsa new one, - and ſo being introdu- 
cedin favours of poſſeflors, ſhould not be interpret co 
their diſadvantage, By the Civil Law, /icebat nodFurnum 
farum occidere. And by the 227, CAG 14, Par, Fa, 6, 
it is declared law{ul for the Leidges to conveen , and exe- 
cute Thieves , and they are all made Juſtices for that effect; 
upon which AQ, adetence was propon'd, for the inhabitants 
of Kintail, who took a Robber, and execute him by their , 
own authority, in a formal Court, But by the Civil Law, 
and Doctors, it was not lawful, furem vel predatorem dinr- 
mum occidere , except the thing ſtoln was of great value, and 
could not be otherwayes recovered '; © or that he defended 
himſelf , and refiſfted his being apprehended : all which de- 
fence&may be proved , by the aſſertion of the killer , Fariy, 
125, part, 4: And if any other Probation were requiſite, 
the benefit of theſe Acts were a ſnare, rather then an ad- 
vantage - © and neccflity legittimats many things , which are 


Qherwayes hard, . XIV B 
IV By, 


XIV, By the Civil Law , it was lawful forthe Father -16 
kill kis own Daughter, it hefound her committing adultery 
and to kill alſo her adulterer, /. part, 11, +, de Adult: . which 8 
was allowed, rather.jn hatred ro adultery, then becauſe the Lan {| i! 
confidered it was too hard tor a Father to reſtrain his paſlionin I ® 
that caſe y -:or it it had been allowed- ta the father only upa | |) 
this laſt accompr, it had been allowed much more- to the Huff I! 
band to kill his wite, it he found her commitcing adulrery tor If * 
his relation-beeing nearer, and his honour more concerned than Il '" 
the Fathers, his paſſion behov'd to be alſo more violeat ; and I Y 
yet the Law being jealous of the Husbands violence, does on i * 
ly allow the Husband to kill the adulterer, ifhe be a mean per. iff © 

ſon, but it the adulterer be a perſon ot quality, or if the adul If C 
 terer be found elſewhere then in the Husbands own houſe, « if © 
it not lawful to kill chem, tor the injury is highcaed by polluting | © 
the Husbands own houle, and becomes akind of aduiterow || 4 
Hamſuckin: And yet it the Husband kill in either of thele k 
H 

ef 

# 

L 
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caſes, that, Law ordained the husband only to be puntſhed by 
ſome arbitrary. puniſhment, but not by death. -/, Marito, ff, & 
Adulter, : But this laſt determiaation doth not ſatiſfie juſtice, 
for it ſeems reaſonable chat it ſhould be rather lawtul to killa 
perſon of quality, . committing adultery, then a mea) perſon, 
| both becaule adultery is more ordinar amongſt them, as nary 
: more eaſe, 2nd being more luxoriouſly ted,and becauſe the hu 
: band cannot be fo eafily preſumed to have had former - quarrels i 
with a perſon above his rank, and fo ſhould be believed ro have y 
killed him meerly to ſatisfie his jaſt revenge, As alſo ſince I " 
they can ſooner prevail, they vught to be morerigidly puniſh» I * 
ed, The Law hasdeny'd this priviledge. to women, who $| 
not k:1! their Daughters or Husbands, -the reaſons whereof 1 d 
. conceive to have been, that the'Law conſidered, that Husbands i 
- were more prejudged then the Wives, by adultery, ſince there- ; 
; by,not only was their bed defaled, but their eftate carryed away d 
to another mans children , or elſe it thought-women. too paſſi- I © 
* Onat 
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ont to be intruſted with ſach a licence, or that irwas undecene 


r0-allow women the uſe of Armes: And yet I believe their juſt 

ict would ſecure them againſt the ordinar puniſhment, and 
though ſome prerogative be due to the man over his wife, but 
not 2 contra, yet women may complain thac men being the 0n- 
ly Legiſlators, have taken too great a meaſure of tavour to 
themiclyes in this Law,” Thave not obſerved any deciſion of 
this in our Law, and ſince our ſtatutes have ſecured murderers 
inother cafes,as in ſelf-detence, killing of thieves, &c, And 
yet have not priviledged this caſe, it may ſeem that the husband 
nor tather cannot kill. by our Law, 2nd the moſt that they could 
expe, were,thatatter they were found guilty by the Law, the 
Council might either change the doom of death intoan atbi- 
trary puniſhment,or might recomend the party to his Majeſties 
clemency for a remiſſion - - But it were hard to puniſh with 
deathiamongſt us, whatalmoſt all Nations allow as lawſul, and 
what may be yet afurther check tro that growing vice, And 
this ſeems-juſter. then to-allow with the Civil Law ; that the 
Husband'or Father, who are perſons-intereſfed, ſhould be judg- 
esin their own concern, and ſhould be judges when they are in - 


paſſion, and becauſe-they are in paſſion, Nor canT lee why the 


Law ſhould-puniſh even him who poſſeſſes by his own aucho- 
rity. whae is eruly his own , and yer ſhould ftow here the par- 
tis intereſſed co puniſh. with death-by their own authority - or 
that paſſion which only inters mitigation ot the pain elſewhere, 
ould here inter abſoluce impunity, ' tor this were to make one 
regular Act lezittimat another, ſince paſſion is a tran(greſſion 
ap4inſt reaſon, as Adultty is againſt Law :- But ſince this indul- 
gence is perſonal, and:only granted ro the Father and Husband, 
becauſe of their juſt paſſion and near relation, it is not reaſon- 
able that.it ſhould be extended to ſuch as kill by:theFathers or 
Hus bands Commind , which command-none ought to obey, 

being contrair-to Law :': Nor ought this indulgence to extend - 
tothe Father or Husband-when-they kill ex j#terwailo, and _ 
WAEN -* 
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when they find theCommitters in the very tranſgreſſion, forthe 
Law allows no paſſion to continue, &therefore what ever r& 
vengeis allowed toit,is onlyallowed it it be executed immediat. 
ly,ex in contiyenti, And though in civil caſes that.is aid to be 
done ex in continenti, or immediatly, which is done before the 
doer go about any thing elſe : . Yet I conceive that interpretzs 
tion would be too lax in this caſe, and that the killer could not 
Plead this priviledge, except he killed them inthe very AQ, 
ot riſing from it, | 

Homicidium deliberatum, or upon fore-thoughr Fellony, is 

Fil] puniſhable by death, and confiſcation of the movables of 
the Defund for His Majeſties ule, Stat, Rob. 3, cap, 43, And 

albeit Lawyers ſay,that it is ſtill rather preſumable co be caſual; 
then deliberat, and that by our Law and caſtome, defigneis 
ſtill libelled, yet becauſeit is impoſſible to prove deſign, which 

. is a ſecret at of themind, All killing is alwayes puniſhable 
by death, except ſome of the qualities of chance, (elf-detence, 
&c, bealledged upon by the Paxnel,It may be here asked, if by 
our Law, he who ſtrikes with his fiſt, ot a batton-(which areot 
themſelves no mortal reg Hwy puniſhable by death, though 
the patty ſtrut there by him dye .- And it would ſeem hard 
that he ſhould, ſeing no deſigneto kill can be here preſumed, 
& maleficiawvoluntas & affettus diſtinguunt, and by { :5, cap, 
Wil, Reg, num. 4,1 is ſaid, that 6 quis znterficiat cum pugno da 
bitregt 25, wvaccas, & ſatisfaciet parentele defuntti ſecundum 
aſiſamregni, by which it would appear, that ſtriking-with the 
fiſt is not capital, albeit death follow, 

Murder premeditated, : may be divided into that ſpecies 
which is imply ſuch, Aſlafination, Murder.under truſt, and 
ſelf Murder, ; 

XVI, Murder under truſt , is withus , whena party 
who put himſelf under the aſſurance and truſt of another, 1s 
murdered byhim: and this is by a ſpecial ſtatute puniſhe as trea- 

fon, AR,.51, P,11, F4, 6, The words are ( where ory 
ain 
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{ain is under the 1r4:f, credit, uſſnrance, and power of the Nays 
r; the party —_ and found guilty rey Lan 
ze, it ſhall be Treaſon, and the perſon found culpable, ſhall 
toretault Life, Lands, and Goods ) what this credit and aſſu- 
rzoce is, hath oft been queſtioned, and ir is reporced that the 
origin of this, was to puniſh the Murder of a Gentleman, who 
avited his neighbour to a teaſt;,and killed him and all his telati- 
ons in his own houſe:: fo thar invication1s one branch of this 
aſt, 2, - Aſſurance fenifies, chat when ewo perſons were at 
tad, and the one hath found borrows to one another, A. 97, 
74,1, P.6, 3. Where perſons at varience ate undet capitu- 
ation. 4 T his A& has been ſtretcher to the conjugaltruſt betwixe 
man and, wife,anno, 1627, Andrew Row, And yet in the Proceſs 
intented againſt $wenroun, for killing his wife, anno, 1666, It 
being objeRed that this at extended not to fuch truſts as this, 
K che paſurer reftried his Libel to Murder, And the Lords of 
Sefton, Anno, 1665, found that a ſons killing his own mo- 
ther, was not a murder ander truſt, puniſhable by this a& : and 
yet it would appear, that both killing of wives and Children 
falls under that branch of the at, where the party is under the 
power of the flayer, This ſpecies of Murder was by the Civi- 
lians, called proditio, which is deſigned to be homicidium ſub 
fretextu amicitia, v. #, dum [edrrem tetumin menſavel amici- 
tiam fing: rem, which is puniſhable by a more ſeveredeath then 
ordinar Murders, And in Spazy, the betrayer or proditor ( for 
xven in proptiety of ſpeech, Murder nnder truſt is treachery, 
otTrealon ) rrahitnr ad candarn equi & poſtea furca ſa[penditur, 

Gomez, | 
By that at likewiſe, tryal ſhould be taken by an aſſize, And 
therefore the Lords tounJ, thar thongh Mr, Fames 0l:phant 
had been guilty ot killing his Mother , and thacr ir had been 
Treaſon, yet his forefaulter could not fall to the King, upon a 
figple Denunciation for not appearing to tinderly the Law, be. 
caule a tryal is requiſite in this caſe, Ani by the 137, at, 13 
J Part, 
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Par, Fa. 6, The killing any perſon in the Parliament-Houſe; 
during the ſitting thereof, or theinnerTolbuich(sd ef, the inner 
houſe of the Sefion.) during the fitting thereof , or the Coun. 
cil-houſe whilſt che Lords fit, or kill any inthe Kings Cham. 
ber, Cabiner,. or Chamber of peace, or inthe kings preſence 
any where, infers the pain of Treaſon; 

XVII, Whatis interpret to be art and part of Murder, can 
hardly be defined , for itdoesdepend upon the afſize * Ade. 
fine to Murder, though no Murder follow, affei7s ſine eff:&y 
pruni'ur capitaliter, |, 1, is qui cum-telo,C. ad Corn, dt Sicar : yet 
by: the cuſtome ot nations,the puniſhment now reaches not'lite, 
Glar, hoc, tit, num, 74, and T find that: Mathew Stewart, being 
purſued for contriving the death of Thomas Kennedie, came 
ia the Kings will, and was only baniſhe, Mart: 1597, As alſo] 
find , that though Lawſon was cleanſed of the murder 
of. ter own child, yer ſhe being referred , to- the Jus 
ſtices,becauſe-of the violent preſumptions adduced againſt her, 

- and chat ſhe.her ſelf had conteſt ſhe bore a dead child; the Ju- 
tices therefore- did ordain her to be whipt and: baniſhr, 20; 
Auzuſt, 1662, and Margaret Ram{ay having conteſt that ſhe 
bore-a dead child, and was adviſed: to caſt-it into the:north- 
Loch, which ſh2 did not , though without: her knowledgeit 
was done by others;. the Juſtices, though ſhe.was aſſoy]zied 
by the inqueſt , ordained her. to be ſcouyged - and bis 

'Biſhre, 16671, 

XVIII, Though ſuch as kiil in proſecution-of Law, are not 
nuniſnzbleas Murderers, yet it they exceed, they are puniſh» 
2vle, not only quo ad exceſium,arbitrarily, but even pena ordines 
r14;as Murderers,' An inſtance whereof was decided; the 14, 
of Func 1672. inthe peiſon of Mr, Archibald Beath, who be- 
iag Pannelled for killing Alan Gairdiner, alledged that the 
Council had by theig AR ang Proclamation, ordained all Meal 


brought: 


_ - 
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brought from 7relandto be ſeiz'd upon, and'the boats where= 


in itvas brought, to be ſunk, in proſecution whereof Gards- 
gers Meal being Seiz'd, he broke the Seizure, and being follow- 
ed in a Boate, by the ſaid Mr, Archibald, and others, he was 
commanded to ſtay his Boat, but was ſo fart from obeying, 


though commanded in His Majeftie's name, thathe had run 


almoſt down the Pannels liecle Boat, who was thereupon 
forced to-ſhoor at them, and though this At, ex poſt fadto,de- 
generat into an act of killing, yer no killing was at firſt inten» 
ded ; and the riſe of all ſuch A ions is to be firſt conſidered, 
To which it was replyed, that this a&t was to be underſtooe 
civiliter, and did only impower the Leidges to Seize, but not 
ro kill, and all mandats are to beſo interpreted, as not to be 
extended,ad ea que mandans in ſpecie non'mandaſſet,or que ſoli- 
tus eſt mandare fi aliquando mandat non mandat niſi certa forma 
{rrvata, bur it cannot be ſubſumed that-che Council would 
have allowed the importer of ſuch viqual, to be killed, nor do 
they uſe to intruſt the execution of fuch Laws to Miniſters g 
and if they had deſigned thar the execution of this prohibition, 
ſhould reach death, they would have expreſly allow'd the Sciz- 
ers.to kill, as they uſe todo in ſuch caſes, To which it was 
duply'd, that though the Miniſter was not obliedged to con- 
curr becauſe of his function, 'yet concurring as a Subje&, he is 
not puniſhible therefore capirally; Ind if a Miniſter ſhould 
concur when the hue and cry were raiſed after a night'Thiet, or 
fa Miniſter did affiſt ſuch as purſued Rebels, and ſhould kill 
in the purſuite, it were, abſurd ro concludgſthe th1uld be pu- 
diſhe as aMurderer, becauſe he was naffWWFedged to kil-and it is 
not imaginable,but it it had/been ngoſed to theCouncil what 
ſeizers (hould go, in caſe of reſjFMice, bur they would have au- 
thorized chem: to k1il;nor could theiratreceive compleat obedi- 
ence in caſe-of reſiſtance, for elſe ſach as reſolveto contraveen, 


he-Ymight ſecure themſelves by their reſiſtance,and theCouncil by 
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empowering to fink the Boat where the Viaual is, does very 
clearly impower the killing: of ſuch as reſiſt, for they might 
have beenſunk.in theBoat,and he who is allowed to fink aBoay, 
isallowed to ſink all who arein it. Notwithſtanding of which 
defences,the ſaid Mr, Archibald was put to the knowledge of ax 
inqueſt , 'and after the verdi& was ordain'd to loſe his heaq, 
but the Parliament having thereafter that ſame moneth alloy. 
ed by their a@,, ſuch as reſiſted to be killed, the ſaid Mr, 4r. 
chibald was thereupon remitted as to the Crime , but was ne- 
ver readmitted to his Church, 

Some M/;tia Souldiers alſo being purſued for Murder, 3, 
F#br, 1674, alledged that they could not go ts the knowledge 
of an inqueſt as Murderers, fince if they killed, it was in proſecys 
tion of their Officeis orders, for they being ſent to Poynd, were 
refiſtedgand though it was reply'd,that oppoſition to the poyn- 
ding could not warrand killing, but they might have purſued; 
ryots This wasalledged not -to be televant, becauſe, ibs im- 
putent,who oppoſed, and Souldiers. muſt do effeually what is 
commanded : and their Officers may:ſhoot them-if they retun 
without effetuating what was commanded, and military com- 
mands muſt not be delayed, nor oppoſed, like other command, 
Notwithſtanding of which debate they were found guilty, 

XIX, It is much controverted amongſt the Doors, whether 
it be lawful, occ:derebannitum, a Perſon at the Horn, and 
by the Civil Law, non licet Bart, in I, ut vim, N,.1, ff, dt 
znſt. & jare, but by the Statutes of particular places , they 
all conclude, ic may be lawful, ob quietem publicam : and 
| by our old Decifions., that the killing of ſuch as are at the 

Horn: for. Slaughter, or other Crimes, is not Criminal, 
Fanuary 16CO, Guthrie contra Farden : but by the fore- 
faid 22, AG Par, 1, Ch, 2, It is declared, that the killing 
{uch as are denounced, or declared Rebels, for Capita] Crimes, 


er {uch as defend theſe Rebels, may be lawſully killed, where-| 


ay itis implyed, that ſuch as are at the Hoin for other Crimes, 
may 
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may not be killed 5 'and ſuch touldinor be lawfully: killed, 
who are only at the Hor for Pecunial-Cauſes, and any Sta- 
ruce allowing to kill ſuch , would be null, Clar, hoc, tit mum, 
r3,- But ir may be here doubred , what are theſe Criminal 
( auſes;, for which one'at the Horn-may:'be killed . ? : for 
clearing whereof , it 1s fit to remember , that the Doors al. 
low only ſuch to be killed , who are banniti ob grave delidtum, 
Clar, num, 53, and in reaſon , it ſhould be ſuch a Crime, 
for which the Rebel hath deſerved death , if he had appear- 
ed, for it ſecms rigid and unjuſt, that! wherever. the con- 
cluſion ot the Summonds was C1iminal , the Party being De- 
nounced , may be killed 3 or that when everthe Rebel was 
Denounced for abſence from a Juſtice»Court, he may be kil- 
led, ſeing the common-good, which is the reafon inductive 
of this Law, do's not require , nor in effect is not conſiſtent 
with thir interpretations. - 2; It maybe doubted , ifhe who 
kills a Rebel for private revenge , and not o# windiittam publi- 
um, will have the benefite of this Detence: of this we have 
an inſtance, azo 1600, . where Robert CAuchmontic being 
purſued for the Slaughter of Fames Wanchop, it wasalledged 
that the Deſun& was at the Horn, forreceipting a Traitor : 
to which it was replyed, that the Pannel killed him upon a 
private quartel, for having converſed with the Delun@t long 
after he was at the Hotn, for that" cauſe : but that he killed ' 
him in a Duel,. upon a privar quarrel : in: reſped whereof. 
the Pannels defence was repelled , and he pat tothe know- 
ledge of an Inqueſt, and thereafter beheaded,”. Andyer T find 
the Doors of opinion, that bannito veriſo' per inimicum oc- 
tidens non reputatur homicida, and which is more , he will nor 
have right to the reward promiſed for killing the Rebel, | Ca- 
rvet in Prag. 1, deexul num, 134, and enemies are theſe 
who moſt probably will execute this publick' Juſtice, which 


-& the Law deſignes, . And ſeing our lace AR makes no diſtin. 


Qonbetwixt ſuch as kill upon publick-and private revenge: z 
| Ray 4. 
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I believe that the caſe now hath no difficulty , and chat noy 
the killer in both caſes would be free from Puniſhment, yell P! 
Ichink , that he who-would kill a Rebel in a Combat, might th 
yet be Pannelled , for contraveening that A anent Duels, If © 
for though he-might lawfully kill a Rebel, yet he could nor ol 
lawfully fight a Duel, 3, Tr may be doubted, it hewhowsifl © 
Denounced Rebel , was not lawfully Denounced, v, g, if he I 
was out of the Countrey the time of the Charge , or that the 
Execution was not ſtamped, or wanted ſome Solemnity, if ® 
eo caſu ,, the killer would be guilty of Murder - which De. if © 
fence, I find likewiſe propon'd in the former caſe , and yet re. t 
pelled , and very juſtly, for a,privat Perſon is not oblieged 
to know theſe nullicies, Tt any man refiſt che execution of 
his Majeſties Laws, by Meflengers, or other publick Servants, 
in that caſe, the Meſſenger cannot proceed to ki!], as was 
found in Fohn eMackintoſhes caſe, May 11, 1673, but if the 
reſiſter do alſo proceed , to offer violence, by drawing upon 
the Meſſenger, in that caſe the Meſſenger may Kill him lay- 
fully , without neceſſity of proving that he would have been 
ig danger of his life , if he had not killed ; though privat 
perſons cannot kill when they are invaded , except they be by 
that invaſion put in danger of cheir life. 

XX, Albeit ordinarily death, andthe confiſcation of Move- 
ables, is the puniſhment of Murder , and that the life-rent of 
the Murderer doth not thereby fall, yet in ſome caſes, the 
lite-rent fa!ls, as by the 118 A&12, Par, Fa, 6, Theſe who 
are denounced Rebels, for ſlaying men in the Church, ot 
Church-yard,, inthetime of Prayer., Preaching , or admini- 
ſtration of the Sacraments , their Life-rents preſently falls to 
the King (though regulariter Life-rent Eſcheits fall to the re- 
ſpe&ive Superior,, and the receipters do. I:kewiſe looſe their 
Life-rent ,Eſcheats 3 declarator being firſt paſt upon the re- 
ceipt. It-may be here doubted, it theſe words , the time of 
Dzvine Service , may extend to {laughters, committed the 
time 


— 


as .Domc co. at wth. as tBiwn £© A oo 


kk Ck ah a. 


Murder. n5 | 
ime of Preaching , &c, Albeit there be no Preaching , or 
Prayer for the time there - the reaſon of the doubt is, ſeing 
ohe the: 39. At# of the 6, Par, 2. M, anefit removing , is ſo in- 

rerpret > for by that A, warning of Teanents ſhould be 
ofed at the Paroch Church , the time of Preaching or Pray- 
& - which words are thus interpret, the time that Preach- 
f he Þ ing uſes co be , chough therebe noneat the time, 

By the 219, AG Par, 14,' Fa. 6, It either the purſuer 
or defender in civil purſuits , kill one another, during the 
j* dependence , eocaſu, the killer being put to the Horn \ Ei- 
cher for not compearance at the Dyer, or for not finding 
ed f Caution, he loſes his Lite-rent Eſcheat. immediarly upon the 
* of | Penounciation, 

XX1I, Murder is one of the four Plea's of the Crown, M.1- 
'B vl. 2, c, 11, nd therefore the cognition thereof belongs to 


he the Juſtices 3 and Commiſſions cannot be granted tor tryal 
on Þ thereof > A? 74, Fa, 6, Par, 11, albeit it be now moſt 
x. | ordinar, to-grant ſuch Commiſſions: and yer this A be- 
en ing allezdged againſt one of thoſe Commiſſioners, betore the 
at | Council; they did recall-the ſame <.':but'ifrhe-Murderer be 


Yy taken-red hand, he may. be judged by a Barron ( having pow- 

e of- Pit and Gallows ) by a Sheriff, or any other Judze 
ordinar; betwixt which, chere is likewiſe this difference, that 
of £ Murder is'Bailable ," Fa;vg,. Par; 6, c, 42, Bur Slaughter 
taken red- hand-, 1s not Bailablez bur che committer thereof 


' w_ | 
« ſhould be. judged within that Sun, Fa; 1, Par, 6, c, $9, 
95. , And it the Barron or Sheriff proceed not within that 


time, the 'Cognition: belongs only. ro the Juſtices , for they 
o || are Judges'ro Murder upon citation, | | | 
; XXII, By ſeveral old Ads, I find that the Sheriff, when 


J a' Murder is committed, may raiſe the: Kings Hor. ( id eft, 
. | the hue /and cry, hoeſium?, as the Latine tranſlation calls ir ) 
f pon the Murder. and. follow him our: of-his:Sheriffdom, and 
e | fend-Letre:s ro: the gext',. and/he toa third-, and ſorull he 


be 
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be taken; and that'when he'is taken, Juſtice ſhould:þ 
done upon him, within fourty'dayes., and thac he ſhould þe 
ſent from Sheriff to Sheriff, to the place. where the Crign 
was committed, which-is.now abfolet; tor-it he benot t@. 
ken red hand , the Sheriff cannot proceed agaiaſt him , albe, 
itit would appear that he may , if he be taken within 
fourty dayes, F4, 1. Par. 6,:c,. 89. Which. I find no whe 
abrogated ,: nor aty thing . to. the,contrair ,, ,except only 
Hops afſertion , ity his leflert PtaRtiques, and that may be in- 
terpret alſo of- Cognitions , atter'the fourty dayes ate expi. 
red, 

By the 50, A# ofthe 6, Par. Fa, 1, It is Statuted, that 
Sheriffs in the former caſe, may proclaim the. Murderet jy 
gitive, and forbidall the Lieges to receipt him, under the 
pain ot loſing Lite and Goods, - but this power is alſo abſ0- 
ler, And the treceipting Murderers ſeems not any acceſſ« 
on, except other preſuryptions be adduced, as if the Mut. 
der was committed upon the teceipters account- in which caſe, 
receipting, may be arbitrarlily paniſht 4 bur of this, T find 
no tormal Decifton , only the Regiſters mention, that 7h 
mas Brice, being accuſed for receipting his own Son , who 
had Murdered Fairhop : it was alledged , that the receipt- 
ing his own Son could be no Ctime, yam proximitas ſangui- 
ns tollit preſumptionem criminis hoe caſu Clar. queſt, 110, 
num, 54, & |, 2. f, dt recept, '' And Tteceipt could only 
be interp:et. to be a Crime, Inour Law, atter the com: 
mirters. are Denounced , and Letters. of intercommuning obs 
tained againſt them: which Defence; was thoughr fo rele- 
vant, that the Juſtices demur'd upon-a4 , but this received a0 
Decifion, + (+ BA bl; i$:59 

* XX114, When man is killed by fore-rthought fellony, 
the King can by our Law grant no Remiſfion tor the Mut- 
der, Fa, 4. Par, 6. cap, 63. and F4,6, gap, 13. cap, 169, 
But yet Remiſſions are; daily granted.,, for: (uch Murderers, 


and 
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:nd are admitted in the Juſtice Court , notwithſtanding of 
chis objection, as in the Earl of Caithres cale, in anne 1668, 
And it is alledged , that cheſs ARs are by the Stile, bur 
temporary AQs, But all ſuch Remiſkons are null, except 
the offender offer to. Aﬀith the. Party: which Afithmene 
is modified by the Council, and the Party cannot progon 
upon his Remiſſhon, «ill he find preſent Caution, to (ariſe 
fie what ſhall be modified , within fourty dayes , or elſe he 
muſt, during theſe fourty dayes, go to Priſon, and it payment 
benot made within fourty dayes , his Remiſſion is null, Fa. 2, 
Par, 14. Cap. 75, 

A(ſasfinii crimen, or to kill a man by Aſſaſſination, is to 
Murder a man for Money 5 and this Species was introduced, 
fiſt, by the Canon Law, cap. 1, de homicid, cap, 6, and 
had its name from the Aſſaſſini, who were a Tribe of the 
Pheeniciansz and who fain'd themſelves to be Chriſtians, be- 
ing truly Mahumetans, that they might kill Chriſtians ; 
and therefore , and becauſe the foreſaid Canon ſpeaks only 
of Chriſtians , it is ſtill concluded, ' that only ſuch as kill 
Chriſtians, are to be repute Afſaſſinats, and the killer of 
2 Jew was found no Ailafſinate ,” Cawall, h, t, num, 475, 
And yet Mathens thinks , that all killing for Money , is 
Aſlaffination; for this Crime being' founded upon Nature, 
to kill a Jew is as far againſt Nature., as to kill a Chri- 
ſtian, And it,is a greater ſcandal upon our Religion, 
to kill a Jew , becauſe it reproaches us amongſt Infi- 
dels, 

The Specialities introduced in this Crime, are, that the 
endeavour to kill for Money, is a Crime , though death 
tollow not - and that Aſſaſſination may be proved , by 
preſumptions z and that they cannot enjoy the benefite of 
a SanQtuary , or Girth, Cabal, pum, 501, 5I5, 526. 
And though the foreſaid Canon run only againſt ſuch , as 
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- undertake to kill for Money, yet the Conducers, or ſuch 
as intre2t them to kill, are alſo Aſſaſſinats , Gomes, 3, re. 
ſol. 3. num, 10. Math, paz, 521, But theſe ate not in ob. ff - 
ſervance with us , except-as to-the Priviledge- of a San. Þj ; 
ary - from which , all ſuch as committed Murder nnder 
Truft, or per i»ſidias ( which that-Ad calls Afafinium 
only ) are expreſly excluded, AG 35, part; 5, Fe 3, 
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The ſeveral kinds of Duels, allowed of old by other Nati- 
ons, 

What Duels were allowed of old in Scotland, 

How the giving and receiving challenges is puniſbable, 
thout h no Combat follow, 

The way of Libelling uſed in this caſe. 

Whether Duels for reparation of hononr,be lawful, where no 
other reparation can be had. 

What muſt be proved in this Crime, 

Whether he be not puniſhable who kills in a rancounter only, 
or he who tells the provecker that he is going to ſuch a 


place, 
The puniſhment of Duels, and who are accompted art 


and part, 


Uels are but illuſtrious and honourableMurders, Andthere 


tore I have ſubjoyned this Title to theTitleof Homicide: 


This is that imperious Crime., which triumphs over both 
publick revenge, and privat vertue, and tramples proudly 
upon both the Law of the Nation, and thelife of our enemy, 
Conrage thinks Law here to be but pedantrie, and honour per- 
wades men, that obedience here is cowardlineſs, 

I, We find no ſuch Crime as this among the Romans, be- 


cauſe that wiſe Nation employed their lives againſt their ene- 
mzes, and not againſt their tellow- Citizens : And the true cryal 
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of courage among them, was fighting againſt the enemies of 
Rome, 

Duels are either, Judicial or Extrajudicial : Judicial Duels 
were theſe which were allowed by Law, . for trying the inn. 
cency of ſuch as wanted other legal probations, | 

The Longabards firſt did allow this way of Duelling, by 
pulick authority, who did regulat it by twenty ſeveral deter- 
niitations : And thereafter it was renewed by Philip, the fair 
Kingmot France, Anne. 1360, but was bounded with theſe 
four conditions, T7, That it ſhould only be allowed 1n Crimi- 
nal and capital cafes, 2, That it ſhould only be allowed in 
Crimes treachzrouſly committed, where the Truth could nor 
be otherwayes found our, 3, Where there did lye ſtrong 
preſumptions againſt the perſons provocked, 4, Where it- 
was ceitain thete was ſuch a Crime committed againſt the proe- 
vocker, | 

II. Wichus in Scotland, Duels were allowed not only for 
clearing of innocence, as to Crimes, but likewiſe in civil caſes, 
as whenanHeir denyed-that his predeceflor granted aConjunt 
fie, R,M, /1b, 2.cap, 16, v, 47, And when any thing was deny- 
ed to be lawtuily bought by the owner, Lb. 3, cap. 13. v4, 
But thereafter I find that by the 16, cap, Stat, ob, 3, All 
duels are diſcharged, except in the four former caſes allowed by 
Phillip the fair, - The ſolemnity of Cartels uſed in ſuch calcs, 
was the caſting of Gloves to oneanother,as is clear by Skeey, ad 
cap, 24,U,9, R.M, Duelliones in hocregno hinc inde chirg- 
thecas offernat, which cuſtome had its origine from the Longe» 
bard Law above cited, as is clear by Long, de duel: and Dum- 
haud, tit, cod, The place appointed by our L1yw tor ſuch 
Duels, was the Bridge of Stirling, cap, 28, Stat. David, 2. 
And if the appeaier 1g o:dinar Crimes. was foil'd and worſted 
his pledges payed the King nine.Cowes and a Colpindach, and 
ſatisfied for the calumny, Stat, Alex,cap, 11, But in Tre- 
ſor the appzaler wotſted became in the Kings will, and the 
party appealed, being worſted, was diiheriſhed, B, 2, L. 4, 
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Of Duels. 
;1; Buttheſe Dnelsare Diſcharged by the Canon Law, 
PA monomachia, 2. queſt« 4, & cap, ultim Ext, de pure, vule, 
thouzh wich us ſuch judicial Combats, by authority, are nos 
abſolutly diſcharged, tor, by the 12. cap, 16, Parl, F, 6, 
Wherein fingularCombats are difcharged,there is an exception 
made of ſuch as are tought with His Higneſs licence, 

ITI, Duels -undercaken without publick authoricy, are 
thouz hr by many Lawyers, to be Jawfu], when undertaken by a 
perſon who is injured in hishonour,if the party injured cannot be 
otherwayes repaird either becauſe there is nota judge in the 


place, or elſe the injurer will not appear before him, or though . 


he compear,'the Judges refuſes to do Juſtice , ubi enim deficit 
jus ibi ſuplet enſis & propria ultio, Bart, in L, hoſtes num, 9, ff, 


decap, & poſtlin. revers, « And many are of opinion that : 


theſe privat Combats are lawful, tor detence of our honour, and 
as we inay defend our life by taking.that of our neighbours, ſo 
we may defend our honour by the hazard of his lite. 

Bur that Duels are in themſelves unlaw{ul by all Law, ap- 
pears very clearly from thele reaſons, 

1, Thatche Law has juſtly choughe fir thac the Magiſtrar 
only ſhould do juſtice to all, and that no private man ſhould re- 


venge himſelf; for in (o far he commits treaſon, in aſſuming the 


power ot the Civil Magiſtrate, 2, Thepower of taking and 
ufing Arms, belongs cnly to the Common-wealth, and con- 
ſequently no private man ſhould run to Armes, uponan ima- 


gination that he is wronged in his honour, , 3, There isno + 


proportion betwixt the injury and reparation', in ſuch caſes a 


verbal injury being too ſeverely puniſhed, when puniſhed hy | 
ceath, there being no proportion betwixt what may behelped, 


and what may not, . 4, Revenge belonging to God, it is an 


uſurping of his power, . It is the deſtroying that body which 


is the Temple of God, the defaceing of his image ( whereas 


todefaceeven a Princes, Image, defignedly is Treaſon ) and ir : 
sa ſpilling of that blood for which Chriſt ſhed his, 5,, Iris - 
| 2 crime: - 
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a crime againſt a mans ſelf,and is in effe& ſelf-murder:Notr nee 
-thoſe who reſolve to kill themſelves, take a baſe-way, ſing 


this honourable way is eaſy and patent, for he may ſoon mak 
.quarrels,and ſo kill conſtantly till he be killed, | 
It is a Crime againſt the common wealth, becauſe it deftroyy 
its ſubjects ., and makes the hateful ſin of Murder a defireable 
effect of Glory, It is likewiſe a great offence againſt our 
friends, ſince it drawes them, though innocent, into the ſame 
ſnare,as ſeconds, aſſiſters, and revengers-and it is diſhonourable, 
becauſe it wrongs a mans wite , by makingiher miſerable, and 
notwirchſtancing of his many obligations to her, 6, Iris an 
unjuſt deciſion of controverſies, ſince ſtrength, skill, or acci- 
dent, prevail oftentimes againſt honour and innocence, ſo that 
this tryal ſhould neither be allowed, by juſtice, nor honour: 
an therefore Auguſt being provoked by Anthony, did no- 
.bly anſvier , that it Anthony was weary of his life, he might 
take any other way to diſpatch himſelf, And Sertorius being pro» 
vocked by cMetellus, anſwered, it was below a General to dye 
like a common Souldier : And theretore it may be anſweredto 
the contraty arguments, thatit is to be preſumed the Magi- 
rate will do juſtice in repairing the tame of him-who is-wrong- 
ed, norcan a Duel reſtore the famethar is loſt; for a Duel 
ſhews only a man to be reſolute, or deſperat, without being in- 
nocent, or generous - and it is more preſumable, .that-the pro- 
wvocke: was juſtly defamed , and finding himſelf -unable to ſut- 
vive the ſhame, reſolves to diſpatch himſelt by this plauſible 
way of ſelf-murder, nor .cana man take a more eaſy way of 
publiſhing that wherein he was defamed, then by killing the 
defamer, whereby he will both bring himſelf and the occaſion of 
that accident into the mouths of the world, Though that att 
diſcharge only (ingular Combats: And that the word ſingn- 
lar Combat is properly only applicable to the fighting of two 


ſingle perſons, which isonly properly called ſingulare certa-: 


men yet this ſingulare certamen , Or ſingular Combat is pro- 


perly 
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LY 
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petly enough extended where moe fight ona fide, Cagyol, 


T4 £1 Favorabiliores 86. f. de reg, jur. 
ke V- Since fighting of ſingular combats is only declared puni- 


ſhible, therefore the giving or receiving challenges is not puni- 
ops If ſhable by death, though even that belikewiſe puniſhable by the 
ble @ Council Arbitrarie , as ending to diſturb the peacez bnt fince 
the very fighting is declared puniſhable by death, it follows 
neceſſarily, that ſuch as fightCombats,ate puniſhable by death, 
le though neither party be killed : And if only killing had been 
nd puniſhable by death, this a& had been unneceſſary, fince that 
2n & was puniſhable as Murder before this act, 

VI, If any perſon be killed, the libel is founded both upon 
the Acts ag1inſt murder, and this a& againſt Duels, Bur the 
r: F.difference betwixt the way of lihelling is this ; that if the li- 
bel be only fonnded upon the as againſt Murder, -then felf. 
4; © defence is receiveable by way of exculparion to eleid this libel, 
0» | becauſe ſelf-defence there, is not contrair to any quality of the 
he © ibel, which muſt be expreſly proved, for the quality of fore- 
thought fellony muſt neceſſarily be libelle! in Murder, Yet it 
needs not be proved,and ſo the probation ot the defence and Iy- 
p. © Þcl,arenot contrary, Whereas in Duels an expreſs provocation 
| & muſt belybel'd and proved, andſo the probation of the 11bel and 
- © dfence would be contrary, as was found in the caſe of Macke, 
in F#xe, 1670, where it was likewiſe found that a challenge 
given and accepted, did infer a Duel and it was not ſufficient, 
that the party provocked, coming thereafter to the field, was 
f | {etupon, and pur in hazard of his life by the provocker,. tor 
though primus in[ultus, be ſufficient to defend againſt fore- 
f I thoughe tellony: in other caſes, yet where there preceeded a 
2 Þ provocation, it is not ſufficient, becauſe he who was proyocked 
dy going to the place, werſabatur inillicito, and ſo ſhould not 
have the benefite of ſelf-deience, . And if this were-allowed, , 
the patty provocked might eaſily elude this ſtatute, . b«cauſe 
be.might -acceptthe challenge: - And yet when-lie is p00 

place- 
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place, refuſe to fight, untill hewere ſet upon by the other, ang 
put even in hazard of his lite by him, which method being fg. 
lowed by one Robertſon, a Souldier in Linlithgow's Regement 
he was norwitſtanding tound guilty of Murder, in 7aly 167 * 

V II, From this it appears likewiſe that ſuch as inanſwerqg 
challenges, do declare, that they will be in ſuch a place at ſuch 
atime, and it the provocker attaque, they will defend them. 

ſelves, they fall within the compaſle of thisa&, ſince.by decl;. 
ning a formal anſwer, they defigne to cheat the Law, fot by af. 
ſigning place and time, they in effect accept of the challenge, 
& this can.neither be called a meer rancounter, nor ſelt detence, 
as is moſt juſtly debated by Yoet. de duel, cap, 33, queſt, 1, but 
it any man getting a challenge, ſhall anſwer, that he will na 
tranſg:eſs the Law, but if the challenger ſhall atraque him, he 
will defend himſelf, if this perſon thereafter in defence kill, 
hewill not be puniſhable by this a&, for ſelt defence does not 
leive off to be a legal defence, becauſe the perſon attaqued iN ( 
promiſes he will detend himſelt, | K 

V III. Both the provockerand provocked, killing, arebyſ by 
this at not only puniſhable with dezth, but by confilcation off ey 
their moveables;and the provocker is declared lyable to ſuchar-M 
bitrary puniſhmentsas his Majeſty ſhall think fir, becauſe his pr 
euilt is greateſt, for the party provocked hath tilt his guilt lel-Y 
tened with a ſhadow of (elt-detence, 

Not only are Seconds att and part, buteyen thoſe who car- 
ried the challenge, though they were no Seconds: and yetit 
may be alledged,that theſe cannor be puniſhed with death, ex- 

cept they were preſent, ſince the carrying a challenge is but an 

4 incompleat at ,' & nudns conatus, But yet it may beanſwe 

red, that if death tollow upon a Combat, wherein they carried 

the challenge, they are puniſhable as murderets, ſince the crime 

was compleated by their complices, In Fane, 1676, David 
.Hamiltoun wastound guilty, though it was alledged that albeit 

-he had come to ſeek the length of his gear who was to fight 

* Wit 
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with his Son, yet that was done but upon deſigne to tertifie the 
other to fight,as appears, not only by the ſtrangeneſs of the ex- 

reflion, but becaule he did tear the challenge, how ſoon eyer 
le got-it in his hands: and albeit it was proved that he Cid trip 
upthe mans heels who was fighting with his ſon , yet thac 
was cone meetly toend the Combar, he having taken his own 
Son in his armes [mmediatly thereaſter, 

In this caſe it was likewiſe alledged , that thoſe who were 
adduced witneſſes could not be received, becauſe they had come 
out of the houſe with the other paity to the field; and being 
ye:y many in number, they might have ſtopet the Combar, if 
they had pleaſzd - notwithſtanding of which objeRion, they 
were received, But I conceive, that ſince all mea are oblieged, 
as farras in them lyes, to keep the peace, and hinder crimes, it 
ſeems very reaſonable,that it many who might hinder, do tamly 
look on, without offering to redd or ſeparat the parties, they 


ſhould be puniſhed; and this ſhould hold nor only in any of the 


Kings officers whoare preſent, or in any. who are commanded: 
by them whom Cook obſerves to be fineable, pag. 15.8, bur 
evenin all'who are preſent, chough the puniſhmenr,as to them, 

ſholud be leſſe, then as to the others, idem elt facere, & nolle 
prohibere cum poſſis: & qui non provibet cum prohibere poſſit 


—_— 
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Wb 

I, _ nor Stoiciſm , cannot defend againſt Self- Mur. 
er, 'e 

2, Fnriefity does defend. hi 


3. An endeavour to commit Self- Murder , is puniſhable, 

4, $S p—wyt may be committed by omiſſion, as well as cam» 
miſſion, | on 

5. What Declarator is to be purſued by the Donators , of i 
the Selfe Murderers Efcheat , aud how it is to be pr (WO! 
Ved. | no 


I. O D Almighty has placed every man at his Poſt here, |"! 
and he who violently tears himſelf from it, deſerves Il v. 

much worſe , and is more guilty then a Souldier, whe de- I} Þ) 
ferts his ſtation - and fince Princes puniſh as Criminals, I {i 
ſuch as kill their Subjets; much more may the Almigh- I * 
ty piiniſh him who kills himſelf ; for he who kills himſelf, I '* 
kills Gods Subject, and therefore, Nemo eft dominus ſus de 
zum membrorum, The Law likewiſe conſiders him who JI ®: 
wo | himſelf, as one who would ſpare none elſe , and | ki 
condeMas an humour which is ſo dangerous, on 
+ | Upon || C 
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Upon theſe reaſons , but eſpecially , becauſe God 
hath forbid man to kill , without making a diſtinRion of 
killing our ſelves, or others ; all Chriſtian Nations pu- 
niſh ſeverely Self-murder , as Murder , for they confiſcar 
their Moveables , and deny them Chriſtian Burials : co 
which ſome Nations, for a turther mark of Ignominy , add 
the hanging them upon Gibbetrs: but this laſt, our Nation ulcs 
nor, 

This Crime was called avrex»ge by the Greeks, and it was 
condemned by Plato, 1, 9, de leg, and was at firſt puniſhed by 
the Heathens , Virgil. lib. 6, e«neid, ſpeaking of Hell, 
proxima dcinde tenent maſts loca, qui fibi lethum inſontes pepe- 
rere manu lumenq; pero fi projecere animas : the Zneliſh call 
him, felo de ſe, | . 

The Stoicks who had made theit Reaſon their God , and 
made their convenience their Reaſon, allowed the killing of 
ones ſelt , eicher to ſhun thereby Torture, or Shame , and 
thought death a door, which.every man might open at his 
plealure - for , fincedeath may ſurpriſe a man when he is 
not ready , they reſolved tobe ſome way equal withit, in 
forcing it to be ready , whenſoever they pleaſed, And trom 
their practice ( for moſt of the Romans , eſpecially the Gown- 
men, were of that Set) flow'd fn RomanLaws, /, 3, 
\. fic autem ff, de bon, cor, 1, ſiquis S, wlt, ff. de pen, 
kick oy ciſtinguiſht 4 ſuch as Tea "any 
ſelves, toevirea juſt puniſhment of the Crimes for which 
they were accuſed; and (uch as killed them(clves, .tedio wi- 
te, vel doloris impatientia : {or the firſt, they pun:(ht as Mur- 
der, bur the laſt, they favoured with a Jelſer puniſh- 
ment, Nay, and inthe Piimitive-Church , many tor ma- 
king themſelves away, toevire thereby Idolatry , or Polluti- 
on, have been accounted as Martyres,.- | thus the Wife and 
Children of Adanitnus, having killed themſelves, when 

\ ht | they 
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they were tobe defloured; it was doubted , if they ought not 
to have been numbered amongſt che Martyresz Zurnrs wy ag 
0 evra us pagrvezs, Cearen, pag, 220, and the like ſtory is 
reported by Euſeb, lib, 8, rap, 17, of a Noble Lady, 
who was brought to Maxentivs, But our Law 1s jealous, thar 
ſuch prerexts might be brought , to colour all baſe deſigns; 
and allowing none to be their own Judges, has made no ſuch 
diftintion, as was found in the caſe of Thomas Dobbre, cite! 
by Craig, diazes, de regal, and to allow this, were to feel 
deſpair , and to make patience, and long-iuffering , to be no 
vertues, 

II, Yet furiofity and madneſs, onght to defend againſt all 
Puniſhment in this caſe, ſince a furious Perſon has no will in 
the conſtruction of Law ; and the will is that which makes the 
Crime : nor ſhould they be more puniſhed then Intants are, to 
whom the Law compares them, Fury alſo detends againſt 
Treaſon, Blaſphemy, and Herefie, which are more atrocious 
Crimes, then Selt-muider , & fad infelicitas fur ioſum d:- 
fendere dicitur, l, infans ad |, Corn. de fic > and theres 
toie I cannot well unqerſtand , wherefore in Dobbies caſe (a5 
Eraizrelates it) the Lords repelled the Defence of Furioſity, 
and found that even fu ious Perſons ought to loſe their Moye- 
ables, if they killed themſelves z bur I think, the fuy 
there has not been ſtrongly qualified, and that it has been but 
a Species of Melancholy : tor the reaſon given tor that Ieci- 
fion is, becauſe the Lords thought no man would k:!] hime 
ſelt, it he were not diftracted - and lo it diſtration could 
defend ſuch as killed them(elves, againſt confiſcation of their þ 
Moveables, Nt would defend all who killd themſelves, and 
ſo the Law chould have no effet , but tnis mult be inter- 
preted , ot ſome degrees of madneſs, tor ſure n5 man kills 
himſelt, except he who is ſomewhat mad, Nor does Hy. 
pocondrick firs , or the firſt degrees of madneſs, defend 2- 
ginſt this Confilcation, buta total abcrration tom reaton, 

cannot 


ly, 
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cannot but defend ; which isalſoclear from the Law of En* 
gland, Bolton, Cap, 11, lib, 1, and the difference betwixC 
thele tw muſt be inferred from the various circumſtances; 
which atten 1s ſuch diſeaſes ,and from the declarations of Phy- 
ficians, who waited upon them, 

Whether one who 1$ mad, but has lucid intervals, is pre- 
ſumed to have killedhimſelt in his madneſs, or lucid incervals, 
is not ſo clear , and depends much upon Circumſtances + bur 
ſince none ule to kill themſelves, except under ſome diſtem- 
per; fo therefore, it 1s more humane to refer this killing, 
to have been in the hours ol madne(s , except it can be pro- 
ved that the killer nſed even in his lucid intervals, to 
wiſh he were dead, or to commend Selt-Murder, vid, Cabal, 
cal, 289, 

En An endeavour fo kill ones ſelf is puniſhable, as Self- 
Murder, it the killer did all thatin him was, «o effetuar its 
a5 if he hang'd himſelf, but was immediatly cut down, And 
by the Law of Zngland , it a man wound himſelf mortally, 
though he live year and day thereafter , his Goods falls co the 
King, Bolton, [ib, 1, cap. 10, 

IV. Self- Murder may be committed by omiſſion , as 
well as commiſſion, thus if a man would ſtarve himſelf ro 
dearth, he might be puniſhr by confilcation of his Moveables ; 
but-the defign muſt be clearly proved , fince as many innq- 
cent people might be alleged, to have. killed themſelves, 
whilſt they bave faſted , either through pain or neceſſte 


V. When a man kills himſelf , his Majeſty gifts his EG 
cheat, and the Donator purlues a general Declararor thereu«+ 
pon, wherein he calls the neareſt of kin , and he muſt prove 
there, *that the Perſon, whoſe Eſcheat he has gor, killed 
himſelf; which muſt be proved, by clear an4 convincing evi- 
dences, (uch as the depoſitions of Witnefſes, or a Paper un- 
Ute 
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der the Deſunas hand , wherein he declares the reaſons of his 
diſcontent , and why he killed himſelf, which is very ordi. 
nary in theſe caſes , wherein they deſign thereby to juſtifie 
to the world , this horrid At : Butlthink, preſumpriong 
arenort ſufficient here , ſince this is a Crime except they be 
yery ſtrong and violent z but it they be ſuch , ir appears, 
they are ſufficient to infer Confiſcation - for though pre. 
ſumptions be not ſufficient to prove a Crime , to infet 
Capital puniſhment, yet they are oftimes ſuſtained , to 
infer Confiication of Moveables , or other civil ef- 
feats, And it preſumptions were not ſufficient in this 
cale , . Self-Murder could never be proved , for the com- 
mitters chooſe retiied places , and quiet times, for execu- 
ting their wicked defigne : and who could ſay , but that 
if a man weie known , ro have expreſt much diſpair, and 
thereupon to have entered intoa Room , and were found 
with the Door cloſed , and hanging in his own Gar- 
ter - but that theſe preſumptions would infer Confiſcation 
of his Moveables, 

By our practice, thir Declarators have been ſuſtain- 
ed before the Lords, upon. probation of the Self. Murder, 
led before themſelves, without any previaus tryal before the 
Fuſtices - and ſome think (uch a previous tryal not neceflar 
for all tryals betare them , are by Afſizets, aud dead men can- 
not betryed by an Aﬀize: butit might bealledged upon the 
other hand, chat ſuch a previous tryal before the Juſtices, is 
more ſuitable to the analozy bf all other Crimes, whtch ate 
all tyed betote the Juſtices z and though it may be 1lledg- 
ed, that the Lords juriſdiction is here founded, ratione inc 
dextie, and that many Crimesare tryed before them , as fal- 
Jing inctdent'y in other civil caſes, yet even in-talſhood, though 
the Lorcs ot Seffion are Judges competent to the deed it ſelt : 
Yer no mans Elcheat falls upon their Decreet, though he he 
tound a jallaty by them,till hc be alſo tiyed by rhe Juſtices, zod 


the 
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the Eſcheat falls, as an effe& of their ſentence only, Nor has 
this exception been yet repelled, as to Self-Murder, ſo thar 
res eſt ad huc integra, eſpecially it the perſons whoſe Eſchear 
is craved, to be declared, be yet alive; ſo that he may be try- 
ed beforean Aſſze, for having endeavoured to kill himſelt - 
for ſome endeayours to kill ones (elt , are puniſhable by death, 
though prevented, as has been faid formerly, And in that 


caſe, I conceive thata previous tryal before the Juſtices, is 
neceſſar, 


rs 
TITLE XIV. 


Paricide, | 6 


To what degree reaches Paricide by the Civil Law, 

"To what degrees by our Law? 

Whether does the CA 220, Ja, 6, Par, 14,. extend to de- 4 
ſcendents ? 2 

Whether does that Statute extend to Baſtards, 

The puniſhment of Paricide by that Statute, 

The20, Act Par, 1, Ch,2, concerning beating of Parents, 

explained, | | 


Q& a> U) N mM 


7 How the murdering of Children is puniſhed, _—_ 
8: Who are repute acceſſory in this Crime , anfþpow tus 
| niſhed, 


F; Aricide is a Crime , which is committed by killing'our 
| Parents, againſt which, Soloy refuſed to make any 

Law , leſt he ſhould by forbidding it, reach the people it was 
poſſible, By the Civil Law , Paricide was commirred by 
killing Aſcendents, or Deſcendents, in any. degree -. or col- 
laterajs to the fourth degree. The killing likewiſe of Wite, I: 
Husband , or Patron-, was Paricide by that Law, /, 1, 4 
nt, | 
F IL With us , Paricide is by the Statute 220. Fa, 6 Par, |* 
14, pun ſhed only jn him who Kills his Father , —_— 
000- 


OI 


Good-fir , or Good-damiey amd theſe are by that AQ, or- 
dined to be differ iſhed , and their poſterity, #n. /inca redta, 
ire incapable of-ſucceeding tothe perſon killed. : but the 
ſucceſſion. is devolved upon the _next Collateral , or near- 
et of Blood-z the petfon/guilty being convidt by. an Ae 
h2e; 2 | 
From which A&, it isobſaavable , that the Statute is not 
excluſive of other puhiſhmencs : . bur ſuppoſes that Paricide 
is capitally punifhable , according to the Common Law z for, 
it were abſurd to think , the puniſhment here reJated , ſhould 
be the only puniſhment, by which Paricide could þbe:reach- 
ed, And Women for murdering their Children , are fre- 
4. | quently either hanged , or headed , as other Murdeters,,. 
2, This At reaches only ſuch , as are convict by an Aﬀlize';- 
:nd therefore Fannuary 1664, it was found-, that Sir Fames 
oliphant being declared Fugirive, for killing his Mother, buc 
,, | not convit by an Aﬀize., his Eſtate could not be gifred 
' by theKing - andiineffeR, though ke had been found guil- 
ty by an Afſize, he could-not have been forefaulted , for the 
1 Yoeureſt Collateral would (eclude the Fisk, It was.likewife 
found in | war , 'that the Son.could not be ftorefaulted, as 
having murdered his Mother , under Truſt, for they found 
that, nor to be the Murder, which is declared Treaſon by | 
the 115, Par. cap, 51, Fa, 6, For thetruſt there mentioned 
is, & ſuch as came under” the cruſt ot athers.,- were per- 
ſons Mo woult} not have come within theit reach ,- without 
ſpecial aſſurance of indemnity ,,- and proteQtion + andiir isre-:; 
lated as a received tradition amongſt us, that this Acqtwere firſt, 
 Emade upon 2 ack- donald; his killing che:Laird of Mack-clanegs 
* Byho came to lodge with /him',  upen ſuchaffurance;, norwiths:} 
' Bftanding of the fteids which wereamongit they; Iewerelikes; 
wiſe. improper to ſay, that the Mother was under the power. 
and aſſurance of the Sony” and it the power, and aſfurance 'be- 
"wixt Parents and Children, could fall under that At, Par, 
X II, 
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Tt. Fa, 6, this AQ had been: unneceſfar , and there eoul4 
have been noplace for the pain therein contained , for the 
Eftice of the Traitor belongs -to-the-Fisk, and not to the neg: 
eft:©ollateral}, | 
HE Tc'tnay be doubred,if:this A ſhould be extended to Pa 
rents killing their Children z and albeit the Srarute does nor, 
in terminis , exprefſe Deſcendants -. yet 1t"is probable they 
m13y- fall under its Sanction: Even-as the foreſaid Text, in 
the Civil Law is extended. to equal degrees, with theſe ex. 
pteſt';-'ob paritatens rationis.. And by that Law, the killing 
of: Aſcengents, or Deſcendents ,. is Paricide , 5 armor, arora, 
nzenv7e, And the Rubrick of this AQ , runns generally a- 
gainſt Paricide - nor canit be denyed, but Paricide is com- 
mirted by. Mothers againſt cheir.Children, and Women day- 
Iz are convict thereof. | IF 
W hether the foref2id Statute-againſt Paricide can be exten 
ded', rodegrees of Afﬀinity,as well as degrees of Conſanguini- 
ty; ſothat to kill. a father-in-law, may be.puniſhed asParicide, 
as'wellas the killing a father may be doubred : but I conceive 
itexrtends not to degrees of Afﬀnity 3: becauſe 1, Laws 
againſt Crimes thould not be extended, 2, The ſtarute diſ- 
chorging, Fathers, Brothers-,. or Sons, to judge- In the cauſes 
of theſe relations, is not extended to brothers-in-law&e,though 
thaciextenſion would be more favourable, 3, Some of theſe 
relations-in this ſtatute, cannot in propriety.of ſpeech, be exten- 
ded to degrees of Affinity, far we ſay not good-fir ,. or good- 
damein Law, and albeit, S; 6. jnſt; de. publ, judic, uſes the. 
word i4finitatis in this crime, yet Theoph, in his Greek 7»ſtt, 
cad Fg. expreſſes the ſame, by the words 795 «vm dah:ov05 which 
ſigniffes afeiFion ir: & non adfinitat is, and with Theophil agrees 
' 36; eclog, tif} gog rm merperirar ang'this ſhews advantages by, 
the Greek Lawyers; | EE 
-IV;. Whetheric doth extend to Baſtards, may be dome 
NEE 74h 15,111 "S44 eas. 
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eds forthongh ic be certain; that ſince hoy know their Mo- 
-ther, it may be:therefore extended againſt chem 5 if they Kill 
her , 'orſhe them, Yerfince their Father is uncertain, am 
ſont ulgo queſiti, .& patrem demonſtrare nequeuntz and lince 
they have no advantage by their Father in law , it were hard 
the-Law ſhould:pnaiſh them , as Paricides, Bur yet Law- 
yers. conclude they may bepuniſht, for paricid, ABev, ad 
lib, 2, de injur, vec, and ſince this is a Crime againſt the Law of 
Nature, it may be.puniſhe in Baſtards, who are natural Chil- 
dren, 

wV, This Crime extends not to Moveables by the Aa, 
but by our Law ; . wherever the Law puniſhes by death, ic 
implyes confiſcation , for Moveables tolloweth, till the per- 
ſon, And by the Law of France, (from which we have bor- 
rowed this, and many other things) qui confiſque le.corps cou- 
f(que les biens, 

It is probable that upon this AR, evenabſcnts may be con- 
vic of this Crime z as the Lords then thought, if the certi- 
fication of the Letters, had born the Penalty hete ex- 
preſt, For albeir probation cannot beled , in abſence of the 
Party, to fix a Crime upon him, yet this ſeems to be a 
civil effect, which ſtrikes not againſt the perſon-.of the commit- 
ta, 
By the Civil Law alſo , all Murderers were' debarred from 
ſucceeding to ſuch whom they murdered, /, cum ratio, S. ſin. 
f. de bonis damnat, which is yet obſerved in France, . bur 
though with us there be no contrary decifion , yet with.us they 
are not debarred; and ſecing this pain is only ſtatuted in the caſe 
of Paricide, we may by a natural conſequence conchude, . that 
it ſhoul4 not be extended to ordinary Murders, 

VI. By the A 20, Parliament, 1, Seſ. 1, Ch, 2. Beating 
or Curfing of Parents, is declared to have been puniſhable by 
theLaw of God, with death - And therefore ordains, that 


whatſoever Son, or Daughter, above the age of Sixteen, and 
X 2 noe 


6 bs , + © 
not diftrated;, ſhall beator curſe his Father or Mother, he 
ſhall die withour mercy, bur if they be within the age of Six- 
teen, andpaft pupilarity, they are to be puniſht arbitrarily; 
Fiom which its to be obſerved, +1,.Thar this Crime'is meer- 
ly ſtatutory, and therefore ſhould not extend beyond the de- 
otees of the a to grand-fathers, or grand-children,. albeit ap, 
pellatione filii & nepos comprebandituriin; faverabilibus,. 2, 
That arbitrary puniſhment is oppoſed ro:death- ,. and ſo never 
cin beextefided-ih other a&s to! death, '3, Thatchoſe who 
arenot aboye theage of Pupilarity, are not capable to commit 
crimes, nor ſhould be puniſhed, for they.are here accompred as 
difttaqed * hh orer if they were puniſhable-fori any Crimes, 
itbehoved ro be for ſuch asare againſt the Lawof God, | 
""VYPF\ Iris very:eaſy, and too oftinary tbr women who bear 
Biftards;to murder them; And therefore to obviat this,theLay 
preſumes ſo far, a woman who has born a baſtard, . and hx 
conceal'dher being with child, to' be guilty! of Paticide; it the 
child be*found dead, / thavit punithes her by ſomeextraordine 
| 7 punifhinent, { but nor'by death ) except ſhe can prove that 
the child was born dead - Thus it was decided in Savoy, 1595 
vid. Cod, fab, de his qui parent occid, Def, 112, And withus 
Lawſon; and Ramſey, were both Scourged, annw 1661, and 
1662,. eyen though they were aſſoylzied from the Murder; 
Yut Fchink that this were ſevere, if the woman openly ac- 
knowledged that ſhe was with child, though none was preſent 
when ſhe brought it forth,” And inatl ſuch caſes womenare 
admitted tobe witnefles;.- - ! 21947 26. 1 
The taking portions alfo; to make one!part wich: child, abor- 
Tum proturans, ſhould be a fpecies of Parigide,in my opinion, 
fince (he thus endeavours to kill her own child: and by the Ci- 
vil Law, it was puniſhe with death... .©Z, Cicero, ff, de penis, 
And though che Doors diſtinguiſhhere,': | betwixr the uſing 
ſuch means after the child is quick, or before it, making it capt 
call inthe one caſe, but'not in the other; yet they preſume 
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that the child was. quick, - quvd ferns erat: avimatue,' ank that - 
is odium delinquent is; and bixdenthe delinquene to prove che 
contiair, 'Gormefe de delid# cap, 3, mum. 32: affers that this is 

eſumed not to inferr death, but Ecclefiaſtick puniſhment, and 
fince to prove thecontrair, feems rome, impoſidie}, - Ien- 
cline to Gomeſtus, his opinion- but yer the uſing ſuch means, 
even betore the birth be quick, is arbicrarily puniſhable, asis 
even the ufing means to hnder conception, Aarfi/: a4. j; 
mulierem ff. de. (tear. And inthefecaies; both the Phyfici- 
ans who adminiſtrats the cure, and the womun who takes, ate 


equally pavuthable, Marſt/, 5bid. 
.Y I11,::So borrid ts paricide, that what would be bur a de- 


gee of guilt!in other crimes, | makes a compleat crime here ; 
and thus a. childs «adeavouring to poyſon his father, 
aarpun Sorifu h67144 }, 1, Bait, hz. and co kill patents by giving 
them wounds, was puniſhs by death in Sewvy, C.fab.$,z,chouch 


the wounded pareac ifterceeded to the contrair, And the Son 
.who bought poyſon to poyſon his {ather, though he was nor 


able to give it - Carey, F. homicidium, num. 128, fot which 
crime, ſuffered with che Son, the Phiſician who furniſhed the 

drugs, 2&4 6 14,Tpos £479; T1 pag errar | 2 Bafil »h,r, and the per- 
ſon who lent the ſon the mony to buy them:but regularly cheſs 
ſtrangers are not capitally puniſhable tor ſuch an acceſſion, ex- 
cept the crime take effet:and this is the preſent cuſtom of nati- 
ons,though by the Roman Law,and the Baſilicks,they wha were 


| conſcious, or lent the money,or were ſurety for money to be (0 


beſtowed, were ouilty, 6 &vuuSnTas Saveioas auTw Kel 0 0TE9 auTE ATZANT 
«yivos And yer he who Commands a ſon to kill his father, is not 
guilty of Paricide, Cepol, Conſil, 36, which may ſeem ſtrange, 
ſince to give poylonto killa tacher, ſeems equal guilc, ro giv» 
ing a Son command to «1! his father, As theſe circumſt inces 


hightgn Paricide, ſo there are ſome which reſtrict che puniſh- 


ment, 4s it the father ſhould find that his ſon had lyen with his 
own mother-in-law; and had killed him upon char accompr, 
though: 


253 Paricide.. 


though not in the very a&, 38 T«714 797 vor 2x00007e TH av ye. 
panT1 xe T5propiob ; . T,awyers think, that he ſhould be only py, 
.niſht by baniſhment, bur not by death, and thar generally tor 
whatever crime, or fault, a father may exheredat a ſon, that 
the ſame fault will excuſe the father from death it he Kill his 
ſon, 1, divas ff. de paricid & Cabal, caf. 15. Some alſo think 
that a woman killing her husband-who is baniſhed , and-upon 
whoſe head aFyne is put, is not puniſhableby death, becauſe her 


husband is, »ulus injure, and Laws allow all to kill ſuch, 


perſon., without any diſtin&ion betwixt wives or others: yet 
other Lawyers have concluded, that ſhe ſhould be puniſhed by 
death, ſince ſuch ſentences , looſe not the wifes natural obli 
gations, but he is ſtill her husband , and the Lay 
owns ſo far the relations, as not to puniſh her for 


omitting to kill him, or for .cohabiting with him, Cu, 


conſil, 278, A father killing his ſon by accident, ought 


not to dye, and therefore, -much leſſe he who kills 


him in defence of his own life, for ſelt-defence 415 a du 


ry, | 
This crime is ſo odious that is preſcribes not, 9% 767mm 
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TITLE XIV. 
Inceſt, Sodomy, Beſttality. 
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r, What Inceftis, and the ſeveral kinds thereof, 
z, The puniſhment of Inceſt by our Law, 

3, Sodomy, how puniſhed, 

4. Beſtiality, how puniſhed, 


Nceſt is defined by the C;v3l:ans, to be; fads & nefaria ma- 
ris & femina commixtio, contra reverentiam ſanguini debi- 
lam,* : 

":fhceſt is divided into two branches, viz, that which is com» 
mitted againſt the Law of Natures and into that which is 
commitred againſt the Municipal Law of the-Countrey, All 
copulation betwixt aſcendants and deſcendants, ſuch as Grand-- 
father, Father, Mother, Sor;. Daughter, &c, is by all ac- 
knowledged to be Inceſt againſt the Law-of: Nature, . But ic 
is controverted,whether the Brothers lying with the ſiſter, be 
inceſt againſt che Law of Nature : And the Rowan Catholicks 
aledge it is not, Becauſe it was allowed at-the beginning ; and 
therefore they.conclude that the Pope may diſpenſe therewithy 
And this is the firſt: difference betwixt that Inceſt: which is 
committed againſt the.Law of Nature, and that which is com- 


mit ted againſt the Municipal Law, 

' The ſecond difference'betwixt them is, thar the pain of in- 
ceſt when ir.iscommitred againſt the Law of Nature, is deaths 
but when againſt--the Municipal Law: is is: only. deportation, 


The- 
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160 Sodomy. 
the Municipal Law, is excuſed! ( inla woman; in fifura matri. 
011i ) but ignorance of the Law of Nature is not 5 But the 
man is inexcuſable in eicher, Mathers hoc tit, Num, 5. 
The fourth difference is, that if a Marriage contracted, be re. 
ſcinded, as inceſtuous, all the committers goods are confiſcar, if 
the Inceſt be committed agaigſt the Law of Nature: but the 
Tocherand Joynter are only confiſcat, if the Inceſt be only 
committed 2gainft the Municipal Law, Mathers, - 1 > | 
II, Our Law does not obſerve the above-written di ſtint, 
on, but it is univerſally, Statut, a 14, 1,1, F; 6+» That 
whoſoever pollutes his body with: ſach-petſons'mmdegree, ax 
Gods word doeth contain in the 18, of Leviticus, ſhall be py. 
niſhed withdeath; Albeit by theſe words of the'at 'wholge 
ver abuſes his body,. it would ſeem that ſuchas atually cops 
lat, areonly puniſhable by thisat : YetIth.nk »udus conapus, 
erendeavour, is puniſhable by detth,- -as. it is ia;SodomyFin 
which, endeavour is puniſhable; by the opinion. ofthe Do- 


Qors, though by the: Law of England, ' Sodomy requires haby- 


fie rem veneream, & puerum carnaliter cognouiſſe; Cook, p\:59; 
albeit the manneroft deatlvis norexpreſt inthis act, yer praftick 
hach determined' the fame, vo be hanging 4 as 1n the caſe of 
Barnoch, who'was hanged: for:commircing/Inceft with his own 
- Siſter, Decemb, 8, 1641 And of Frin Knox, who was hang- 
ediforcommirring Inceſt with.her hushbands brother May 1 646, 
Sometimes it-is ikewife puniſhed with-beading, as inthecaſe 
of James Straxe, who'..was beheaded:for/commiteing/Inceſt 
with his brothers daughter, the 4,of 4prit, 1649,” 


INI, Sodowny, is-when a:min lyes-wiehmaii,. Jar which both 
are punifhablebydearh, l, rx! vir pubit; iC,deadult; they ate 


buint in France and aveys/ as Gothofred:db{grves; |: By thief, 


a : Hezry the 8, Sodomy is declared Fellony, and the.pitniſh: 
ment of Fellory by the Law of Exglard, is in all caſes tobe 
" hanged 


'The third difference is, that Inceſt committed only againf 
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hanged by. theneck t111 death, | 

| Though Carpzovins, and the other DoRors, are of opinion, 
that conteſſion alone is not aſufficient probation ia this Crime, 
except other preſumptions concur for Clearing that the Crime 

was truly committed, yet with us the contefſton ie (elf, with- 
out any other, adminicles, is ſufficient to :inferr the puniſh- 

men of death except the confeflor be known, or at leaſt ſuſpe- 

&ed-to be diſtempered, | 

Maſtrupatio eſt ubi quis propriis manibus aliove inſtruments 

ſe poluit & punitur ut ſodomia, Carp, Part, 2, neſt: 76, hec 
pena non eſt in uſu apud nos, ; 
Iv. Beſtiality is, when a man lyes witha beaſt, which the Romans 
alſo- puniſhed with death,and in which ſome Lawyers affirm:the 
endeavour-is as highly puniſhable, as the.crime ir ſelf , effees 
fine affeu,'Papon, lib,2 2. tit 7, art.1, Damhaud,cap:96,n,16, 
Which opinion they found upon the attrocity of the Crime-* 
and it feems that he deſerves not to live, who could harbonr 
ſuch horrid thoughts but eſpecially if he did all that was in 
his power-to put his defign in practice, and was only letted by 
ſome intervecning accident, or axoysvousret vror xrwoferr, But yet 
other Lawyers conclude, that even in thiscrime the endeavour 
is puniſhable by a leſs ſevere puniſhment then death which 
ſeems clear by /, 1, $. fin. ff. de extraord, crim, qui puero ſtru= 
prum abdincto ab eo wil corrupto comite, perſuaſerit, aut mulitce *- 
rem puellamwve 1nterpellaverit , quidve impudicitie gratia fece- 
rit, perfettoflagitia punitur capite, imperfedts in inſulam de- 
fortatur, And though in hotter Countreys, where Cuſtome, 
and Climar, leſſens this Crime, the Crime is by their Lawyers 
thought puniſhable Jeſs ſeverely , yet with us death ought to 
puniſh ir, if the delinquent was only letted by others; 

And in both thir crimes of Sodomy and Beſtiality, witneſſes 
whoare lyable to exceptions will be received, becauſe of the 
atrocity of thecrime, Boſ. de judiciis, 

We have noparticular ſtatute for puniſhing either Sodomy, 
Y or 


162 Beftiality.  S 

or Beſtiality, ſor they arecrimes extraordinar, and rarely com: 
mirted in this Kingdom: bur our Libels bear, That albeit hy 
the Laiw of the Omnipotent God, as it is declared in the 20, ;. 
of Leviticus, As well the man who lieth with mankind, as th 
wan wholieth with abeaft, be pariſhable by death, Yet &c, the 
ordinar puniſhment in both theſe, is burning, and the beaſti 
alſo burnt, with which the Beſtiality is committed - as inth 
caſe of Fames Fiddes, who being conviet of Beſtiality, was 
ordained tobe burnt-in the laſt: of May, 1650, And Major 
Feir, April,, 1670, Yet ſometimes it is only punithed by 
hanging, and thus 7ohn Logie was only hangel in Fuh, 
1642, and Fames Wilſon was only hanged for 'the ſame 
eime, 15, Feb, 1649, Which laſt Sentence bore , that 
the execution ſhould be , very early in' the morning, and 
ordained the Mare with which che Buggery was. commit 
ted, to be drowned in any Moſle or Loach, 
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TITLE. . XVI. 
Rape, Raviſhing, 
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1, The nature of a Rapt deſcribed, and its puniſhment, 

2 Whether the violent lying with a woman, without the carry- 
ing her away, be 4 Raſt, | 

2 If thecarrying'a woman away upon any other accompt then 
luſt, be-a Rapt, 

4, If thecarying her away without lying withther, be a Rapt, 

5, JTf a womans carying away 4 man, be a Rapt: 

6, Whether a ſubſequent conſent purges thes Crime, 

7, Some inſtances of the puniſhment of this Crime, 

$. Whether the parents conſent, uot being obtained, makes « 
Rapt, 

Ws ph minors, and ſuch as force common whores be pu- 
niſhable for a Rapt, 


R* tor Raviſhing, is 'that crime, which is committed in 
x violent carrying away a woman trom one place, toa- 
nother, for ſatisfying the Raviſhers luſt : And is in the Civil 
Law puniſhable by death, /, a», C, de Rapt. virgin, &c, In 
our Law, it is one of the four points of the Crown, that is to 
ſay, the cognition of it belongs only to his Majeſties Juſtices, 
and not to any otherjudges R, Maj, /, 1,c,1, N, 6.and is puniſh- 
able by death, and confiſcation of the Committers movyables, 


For albeit I remember not that the -puniſhment;ot death be 


expreſly appointed forit ; Yetin the8 cap, 1, 4, 8, 2. It is 
ſaid expreſly that it ſhall be puniſhed as the otherCrimes above 


telated, and theſe are Murder , Treaſon , and fire-raiſing 


Ya | which 


164 Raptns, Raviſhing. 
which-are all capitally puniſhed, - And by the A4#, 4, Þ. 21 
F,6, iris declared, ..that ajbeit the conſent, and declarg, 
tion of the woman raviſhed,. dec'aring that ſhe went away gf 
her own free will, may free the committer from capital puniſh. 
ment :- Yet ſhall it not free him, from ſuch atbitrary puniſ. pe 
ment as His Majeſty ſhall inflict, by Warding, confiſcation of ſl ni 
their goods, or impoſing upon chem pecunial mul&s,.. Which Þ di 
a& infinuats that the Crime is otherwayes Capital,elſe thata& 
had been unneceſlar, | 

II: The definition given of a Rapt, /, 4, c.$, R;2..is,thatir is 
the unjuſt oppreſſing of a woman, by a man, againſt the King 
peace, in which it differs trom'the Civil Law i: at-leaſt-trom, 
ſome Doctors, who alledge, that lying with a woman; or abu- 
ſing her body violently, . 1s nor-u Rapr,. except ſhe'be carryed 
from one place to another -: Albeitrhey do- conteſſe, that this 
wolence is puniſhable by depottation, or baniſtunear, and is, a 
ſome affirm, won Raptie, [ed Stapram ts 3. C: de albileg Fu ld 
vi; Buc yet other Lawyers,and chiefly Marhe as, doe conclude, 
thac a]beit the away taking , .and the forcing, or viokent abu- 
ſing a womans body, be differently puniſhed yer- they. ae 
degrees of the ſame crime, and both are Rapts: Bat: according 
to our Law, both are Rapts,, and.both puniſhable by death, 
Neither does our Law make any-diſtinQion, s#fer Raftores, & 
eeforciatires wulicrum, berwixt Raviſhers, - and-Detorcers of 
women; and it were moſt anreaſonable, that he who defloures: 
woman violently, . ſhould not be as ſeverely puniſhed,  ashe 
who only caries her from one place to another : fot as the per- 
.fon raviſhed looſes more by thatabaſe, then by: her tranſpor- 
rations. ſo it were abfurd, that apparatus adcrimen, ſhould 
beamore ſeverely. puniſhed, then. «ffef#vs crimins'y that the 
zccompliſhmenrt- of the crime ſhould bea lefſe- guiltthenthe 
preparations £0.it: : amongſt: which this tranſportation-is but: 
ONE; 

101, If the woman:beaaken away: upon:anyother _—_— 
then! 
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Raptis, Raviſbing. 165, 
then thar-ofluſtz it.is nog a-Rapr,, and ſoit ſhe be yery 919, or 
if the away-taker had a quarrel againſt her, it is not a Rapr, De- 
time convil, 234, © | : | 

IV. 2xe; What if che Raviſher did not carnally kngw the 
perſon Raviſhed, whether in'that caſe, the away-caker be py-- 
niſable as a Rayiſher capitally ?.. ang albeit the ordinar di- 
ſtiaRion be, chat it he.did not, becauſe he could nor, then 
he is puniſhable : but if it was in hts power to have defloured 
her, but abſtained, then he is not to be puniſhed capitally, bur- 
only arbitrarily, C!ar, Y,! rapius num, 4, Yet. I think, thatin: 
our Law heis-in no caſe to be punithgd capitally, except he de- 
floured bet :: For: x,. ,In the foreſaid 1.,c4p, 1,1, R, M. it is> 
ſaid, chat af rus ſine «fe, is puniſhable in Treaſon, becauſe 
of the great: wrong/done to the whole Kingdom : but this rea- 
ſon ceaeth jn Rapts, and when Raprs, are ſpoken of, in the 
mmediat.nexe Verſe; this is not repeated, 2, © Thegloſſe 
won the word, appreſſe by a man,/, 4; 8, interprets oppreſ. 
ſion to be ſuppreſhkon, or corruption, and in the 9,” Verle of 
that Chapter , it isrendered corruption , andit is ſpoken of 
there, a5 fada'io mnlier is & pollutio. 3, By the Norman Law; 
with which our old cuſtoms have much concingency, . Rapr is> 
alled depwoellement des femmes a force, /, 12,c, 1, YetI think. 
that any (uch wrong done to a woman, is puniſhable, ranquars- 
erimen iu-ſuo genere, and after the crime of Rapts , or Raviſh« 
vg is ſpok of in that chapter, it isſaid v, 8, That if 2 woman» 
__ aman-of any-other wrong done to her body; the will: be - 
WE > 
Isrhat Chapter alſo,itis appointed the woman'Ravilhed go 
whilſt the crime is recent to the next Town, and there ſhowo» 
honeſt men-the blood , . or other wrongs done her, . and there-- 
iter go to the Mairof the Lordſhip,or to the Tolcheoderoch, 
which'Skeen, . 4d, R: M, 1; 1; c, 6;. interprets to be Serjandas * 
#014; but Boeth, imhis Hiſtory calls them-larruncelatoresor ther 
fakerot thieves: : And- thereafter £0:the: Sheriffs, and laſtdt-: 


albt 


166 R apbus, Raviſhinge 
all to the Juſtice: Bur the form now is only to raiſe Letters” 
as in other crimes,” before the Juſtice, And albeit of old, 
ſhe.was obliedged to inſiſt within 24, honrs, .7»tra anam ne. 
fem, Elſe not to be heard, c,10,1, 4. R, M. Yet that is now 
antiquated by cuſtome ; Albeir it was a ſtrong preſumprian in 
the opinion of the Doors, and is ſo in our practick, that the 
purſuit is malicious, when it is delayed ; 'forit is moſt preſum. 
able, thata womam would not conceal any time fuch an in- 
jury. 

V. It is doubted much among-the DoRtors, 'if-womeg 
who raviſh men are, puniſhable as raviſhers; And albeit our 
Law ſpeaks ſtill of raviſhing' women, yet I think :that as wo- 
men are guilty of man-flaughrer, ſo women may be guilty of 
thiscrime- and by the g. wv. c.8. R. M. It will appear that 
this was deſigned for both Sexes: Albeit I think it be norpu- 
niſhableby death, fſeing it cannot take effe&t, except the min 
pleaſes, & affetFus ſine effettu non punitur capitaliter, 'in hi 
.CY1M14E. "oe 

V I. By the opinion of Lawyers, the ſtibſequent conſent of 
the women raviſhed, did.not abſolve the committers, Cy. in 
L. un, h,t. And albeit by the Conncil of Trent, Marriage may be 
contracted lawfully betwixt-them , yet the commirger is ſtill 
puniſhable; and'by the forefaid Law C, de raptu, the words are, 
nec fit facultas rapte raptorem ſuuns ſibi maritum expoſcere, But 
by the foreſaid AR, F, 6, P, 21, this queſtion is determined 
with us,for that conſent only ſaves from capital puniſhment, for 
the.committer may be put to the knowledge of an inqueſt, e- 
ther at che inftance of his Majeſtze's Advocat,or-the Parents or 
neareſt kin, from which A& it may be obſerved, 1, That cheAd- 
vocat or neareſt of kin may inſiſt, without one anothers con- 
curſe, 2, That if the neareſt of kin do not inſiſt, they whoarein 
remoter degrees cannot infiſt in this caſe, and crave that the Ra- 
viſher may be putto the knowledge of an Afſize, although the 
woman declare thet ſhe was not raviſhed, AlbeitI-chink that 
beforeany ſuch conſent be ceclared, any of her friends may in- 
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 Albeit this crime be capital, and that William Banyatine-wy 
hanged tor raking away the Laird of Achingrers, daughter, q, 
Fuly 15 96. yerT find thatFohn Kineaid having come in the 
Kinss will, F<, 1607; for raviſhing 1ſobel Hutchiſon, a widoy, 
the King only fined him in 2500 Merks, Hayy Speedwas hang 
20, Feb, 1639, quia laceravit pudenda pueri, which crime, Jul 
Clar-Gothofred, atid'others, affirms to bealſo captral in they 
ou. 7 WRRE.6 rind Þ lee? oth 

1 find one'Leivtenent Ker, purſued-for raviſhing and away: 
taking Robert Cuninghame, 6, Feb, 1640, but this 1s tather 1 
ſpeciesot Plaginm then of Rapr, 

V HI. Since minors ire: puniſhable 'by death for adultey, ſl ; 
much more 'ought they'-to be /pnntſhable- by death for a rape, 
fixcethe injury is there both more attoreious, and-more une , 
tural ; arid Carp, part 2,” Que#,75, gives us ſeveral inſtance 
where this Crime was capitally puniſhed in-minors, whereleFl , 
likewiſe tells us, that to force even acommon W hore iscip- if 4 
tally puniſhable, though it may ſeem that they ate 7»f4leeun 
obſervantiam, and they ought not -to'have  tLe-protectiond 
the Law, who offend againſt it, ' ' © ITE: 


Whether he who hearing 
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The difpnition of Adultery, and whether the lying with an 
nnmaried woman, or with eawhore, be Adultery, 
The puniſhment of <S dultery, by the Law of God, aud our, 
Law, | 
The differences betwixt ſinele and nottour Adultery, 
Whet Wy __ Can be inflifted for fingle Adultery in 
©  Scoclan (2 | 


Whether the Mariage ought to be proved, 


Who-can be punifbed as acceſories in Adultery, 

What probation is requiſite in Adultery, 

Whether aDicreet of Devorce before the Commiſlaritt is ſuf- 
ficient to prove —_ in acriminal caſe, | 

1s, wife was dead maried another, 

be puniſhable as an Adulterer, kt fx 

Whether a purſuite being intented for nottonr Adultery,and 
ſingle 4dultery,.only proved, if the fingle Adultery can be 
puniſhed in that wt ; 7 | 

How adulterous children ſucceed, 


Dulcery is-a-$in, whereby men not only violat the ſecond 


{A Table, inwronging their. neighbour, by ſtealing jrom him 


his quiet, his.good name, the affe&1ion and. perſon of his wife, 


endeavouring alſo oftrimes to ſteal his eſtate: tot the adulterous 


Z children 
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children; But 1s likewiſe a breach of the firſt, in breaking of 
that vow which, was made to God in marriage, ,and contemning 
that holy:and mighty. Majeſty, who was then called upon, x 
Tadge-and witneſle, 

I. Adulterium eft vitiatio alterius thori,the violation of ang. 
thers bed, and is committed by a:married perſons lying with ag. 
unmarried,or an unmarried perſonlying with one whois marie. 
For albeit by the Civil Law- when a man who was married, did 
lye with a woman who was free, that was judged to be-no adul. 
tery:; And albeit the lying with a Whore, by the Civil Law, 
was judged no Adultery, /, 22, Cod, hoc tit, Si ea que ftu- 
protibi cognita eſt & paſſim wvenalem formam exhibuit ac proſti: 
tutam meritricio more uulgo ſe prebuit adulteris crimen in ea ce[- 
far, Upon which Law the Doors conclude, that though he 
who firſt debauſhed a woman with adultery,be puniſhable as an 
adulterer yet theſe who did thereatter debauſh-her,cannot Far; 
Queſt, 144 num, 85:, Yet this isagainſt both the Law otGad 
and our Law, . for the Lying with another mans wife is ſtill A- 
dultery, but ſo it js,thar though ſhe be a whore, yet ſhe is ano- 
ther mans Wife, Nor is:the marriage diſolved by: the Adul. 
tery; AndyetT think, that if the woman with whom thea- 
dulrery:is committed, was at the time when the ſame-was coms 
mitted, living asa common.whore, . and'the committer was a 
fingle man, wha'knew no-' of her heing married, his pyniſhmeny 
ſhould be ſomewhat moderat upon that accompWha it the 
committer was married, thecrime is the ſame, whether rhe wo' 
' han wasa Whore or-not, fince it is ſbill-a violation upon the 
mans part, To lye likewiſe with a mans+bethfRNed, or promi- 
ſed Spouſe, oras we ſay, his affidat Spouſe, . is Adultery; 
nam. uee violare licet matrimonium, nec ſpem matrimonii l, 13, 
%. di; 6, h, t, which agrees, as I conceive, with Des, 22,23, 
Where he who lies with a betrothed Virgin, ſhould be ſtoned: 
asan- adulterer, becauſe, ſayes werſe 24; he lies with his peigh- 
bbrswite, . And he who lies with a betrothed Virgin, whos: 

to: 


Adultery. _- 
whe ſhortly married; renders the;ſucceſſion a3 doubtful as he 
who [yes with a married wife. ' To 20, 
os The poniſhment of Adultery by the Civil Law, was death, 
vWF ſome think ,-by-the Fulian Law,re/egatio, or baniſhment, as 

athers thinks but certainly *the-pain of death wasthe puniſh- . 

)--M nent to be inflited, by that excellent conſtitution,/eg,'quams 
uM 25 Cod, hoc, tit, Albeit: thereafter Faſtinian Cieby the 134, 
MN. cap, 11. remit-to the woman the pains ef death, and ordain 
dM her only to be impriſoned in a Monaſtry- 
l-E By the Law likewiſe of moſt Nations, adultery is only pu- 
?, Ml ciſhable by pecuniary mul&ts : Atbeic by the Law of God it 
/- El ys puniſhable by ſtoning both-man and 'womian to death, 20. 
Deut.2 2, Which puniſhment ſome think-likewiſe to'have been 
abrogated by our Saviour, becauſe when the woman acculed for 
acultery-was brought before him, he did diſmiſſe her without 
ay puniſhment z /but.this is very groundle(s, for out, Saviour 
came not tobea Judge in'ſuch cauſes, as himſelf declares: and 
though he had been a Judge,  yet-ſhe-wanted an Acculer, 


qc » > 0. 


- EB 11, Our Law divides Adultery , in that which is notour 
0 F Adultery, and ſingle Adultery, Notour Adultery is by the 
« 14. CA Parl, 9 2: Mary,declared to be puniſhable by death, 


ter premenition is made to abſtain from the faid'manifeſt and 

0+ Yrotour Crime z which premonition had'its origin from Auth, 

( WfauisC.4d1, I, de adult, by which it was lawtul for the Huſ- 

20 Fband to killa whowas thrice -premoniſh'd not to converſe 

ne Which his Wite, "And in effect, the deſign of that Act was. 
only to-puniſh a horrid abuſe, which' was then ordinar, 4/12, 

tieraking away apy mens wives, and keeping them openly 

their own, to the great contempt of Law, + Yet by the ex- 

plication of rhis At,” which is given by the ro5, AZ#, 7, Parl, 

7,6, That is! only declared ro be-notour Adultery, where, , 

B There ate Bairhs one or moe procreated betwixt 'the Adul- 

Yerers, 2. -When they keep company, or bed: together no- 

Woiouſly known, 3, .W hen they are (ufpeced of Adultery, 

| £4 2 | and 


and thereby gives ſlander to the Kirk, whereupon being 4. 
moniſhed to ſacisfie the Kirk, they contempcuouſly refu(e, and 
for their refuſal they are excommunicat - It either of- which 
three degrees be proved before the Juſtices, the committee; 
are puniſhable by death, Fromwhich Ad it is to be obſery. 
ed, I. That though by the firſt AR premoniction to abſtzin 
vas Nill to be made in all caſes, yet inneither of the cwo firf 
caſes here related it is declared neceſſary, Bur fince ic was no 
lawful to kill him who was premoniſhed, and thereafter con- 
verſed, except they converſed in ſuſpet places, Grzbald, d: 
homicid, num, 11, It ſeems that in neither of theſe Statute 
converſation ſhould be criminal, even after prohibitioo, except 
it be in ſuſpe&places. 2,: The. Juſtices are only declared to 
be Judges to the notoriety of Adultery,and therefore it may he 
controverted, it Lords of Regality be Judges competent to the 
cognition of it, 3, This Act does notexclude capital puniſh 
ments in other:cales of Adultery, bur:.only ardains thac theſe 
three degrees ſhall be puniſhed by death. And fince chere ate 
other caſes more grievous tothe party injured, agd more fcan- 
dalous to the Common- wealthy it may be argued, that the 
puniſhment of death ſhowld likewiſe be extended to them ; a 
for inſtance,to commit frequent Adulteries :. And ir appears it 
is upon this account that the ſentence of death was pronoanced 
againſt Sir Fohn Stewart, for three Adulteries, 15, Auguſt, 
1628, Asallo, 1{abr! Hamiltoun being purſued in Fuly, 1647, 
for Adultery, and having enacted herdelf never co return, un- 
der the pain of death z ſhe having thereafter returned, was im- 
mediatly, without any other Proceſs, by an order from the Ju- 
ſtices, execute-in 4uno 1649, 

TV. Andalbeit there be no expreſs Lawfor inflicting death 
in other caſes, upon ordinary Adulteters, yet I-ſee no reaſon 
why the Jaſtices may not as well, tor the good ofthe Common- 
wealth, inflit death, without any expreſs Law here, as they 
doin Thett, andothes leſs Crimes: And in effec, _— 

Ro. 6 2s includes 
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includes 'Fheft, «s I faid formerly, And albeit incluſio uniue ef 
excluſio alterizs, and that ir may be argued, that bythe 
former AR, appointing death ia the caſes above-cited, the 
poaiſhment of death is thereby excluded in other caſes: yer to 
this it may be an(wered, that the foreſaid rule is only a Brocard, 
2nd hath only che ſtrength of a preſumption, and therefore take 
only place in favourable cafes, bur. ſhould not be extended in 

ejadice of the Law of God, which exprefly ordains Adulte- 
rers to die, Andia the forefaid 74, Ad, 9. Parl, 9, Mary, 
It is declared that this A {ſhall be but prejudice of all other 
Ads and Laws already made, with all rigour g buc I can find 
no other A& made prior to that anent Adultery , whereby the 

aniſhment is limited ; and therefore I believe that that AR 
relates to the punithment related to by the Law of God : Ar 
the leaſt I think chat the Magiſtrate is left to his own freedome 
to confider circumſtances, And whereas it may be alledged 
that if ſingle Adultery were puniſhable by death, theſe Ats 
had been needleſs, To this it may be anfwered, chat the de- 
ſion of the former Acts was to neceſfitat the Magiſtrate alwayes 
in the caſes expreſt in that A to 1nfli& death, and not to im- 
powerthem only todo ſo: And ſeing lingle Adultery is puniſh- 
able by the Magiſtrate, ſometimes by baniſhment , as in the 
caſeof an Engliſh woman, in December 1668, ſometimes with 
ſcourging, as in the caſe of Ridpath, December 1642, And 
ſometime wich fining, asin the caſe of that woman who com- 
mitted Adultery-with George Swintoun, in 49701666, though 
there be no expreſs Law warranting them to inflit theſe pu- 
niſhments, and whereupon the Purſer is forced to found this 
Summonds upon the Law of God, and Law of Nature, upon 
which Law they are ſuſtained, without citing any Municipal 
Law,asin the caſe of that Engliſh woman-1 ſee no reaſon why 
they may'not by the ſame Laws infli& likewiſe the puniſhmene 
of death; Albeit the torefaid puniſhment of death be appointed 


in caſes of notour Adulcery;yert theCouncil does uſe to mitigate 
X the 
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-the puniſhment, and ſo they ordained only. R/dpath a Tinky' 
-though he was| found guilty .of double Adultery, in keepj 
another Tinkers Wife two years, to be only ſcourged, baniſh. os 
ed, and burnt on the cheek, Decemb, 4, 1662, But theres. 
ton here was, becauſe Tinkers are in effe&t-vile perſons , why 
are ſeldome ever lawfully married - And in ſuch I fad, 
.of old, Adultery.was not puniſhed by death,as /, 2.9, C, h,r, 4 
where Adulte:y committed with a Taverner is not puniſhed (e. 
verely, quas vite vilitas dignas legum ob([ervatione non credj. 
dit, & erant infra legum curam. And ſome reſpect was like- WW 1 
wiſe had here to that abſurd cuſtome amongſt Tiakers,, of |. 
ving promiſcuouſly,and uſing one anothers Wives as Concy- fo 
bines, The Council ſometimes do likewiſe baniſh perſons for 
Adultery , without ſuftering them to come before a Juſtice 
Court, even where notour Adultery might be proved againſt 
them, as in the caſe of Feals Thyre an Engliſh man , tor com- 
mitting Adultery with Margaret Hamiltoun, who at her death 
confeſſed that the.ſaid Thyre .had lyen ſeveral years with her, 
and that he-had alienat her affetion from her Husband, which 
induced her, though without his accefſion,to kill her Husband, 
and that ſhe had ſeveral Children by him ,all-which in effe& 
were great aggravations of the Crime, and he deſeryed well to N 
have dyed, From-this it appears that the puniſhmeart of ordi- 
nary Adultery is arbitrary, and:uſeth ro be inflicted, either by 
banithment, whiping, fyning, or impriſonment, Tt a perſon 
be only baniſhed tor Adultery, and return again without leave 
here, the may be execute; and thus the Juſtices found by ad- 
vice of the Council, in the caſe of-Grifſel Hamiltoun, Decemb, ſt, 
1649. Orit Adultery be complicated with any other Crime, 
the guilt is therevy aggraged, and the Crime may-/be capitally 
Puniſhed.; Thus Margaret Thomſon was execute for commit- 
£1ng Adelcery with a Miniſter, and for falſifying a Teſtimoni- 
al, .co.the end (he.mjght ger her Child Baptized, ay 28, 
1646, | 


V, Since 
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TY V. Since Adultery is only commicted betwixt married pers 
2 Bf ſons, it is therefore requiſite that the Libel in Adultery bear, 
Ih chat ſuch perſons were married ; and one- of the ordinary faulrs 
4 I commitred by the Purſuer in chis Crime is, they ſeldome ever 
ho Jezd Witneſſes for proving the marriage , without which be 
nd proved, or be notour to the Aſſize, they ſhould not tyle the 
+ Pannel, chough Copulation be proved, Bur ghough the mar- 
& Wl riage be not juſt; but only a ſuppoſed marriage, or matrimoni- 
a F* putativum ( as Lawyers call it)yet the violation even of 
© WE that marriage, will infer Adultery, As for inſtance, if aman_ 
b not knowing the relation, ſhould marry within the: degrees de 
” I /endant ; though there be in thir caſe no lawtul marriage, : yer 
XY either of theſe parties who are married, ſhould ly with any 
* Mother, they will be guilty of Adultery, Craver, Confilic 205, 
No 36, The reaſon whereof is, becaule the committer did all 
that lay in-his power to commit Adultery, which is the main : 
thing to be looked to in Crimes, yam-propoſita maleficia diſt in« 
gexnt, And trom this I am much inclined to think, thar co- 
yatus, Oran endeavour to commit Adultety, it the Adulterer 
did all that in- him: lay to accompliſh the ſaid deſign, makes : 
the commirter guilty of Adultery, if that deſign was brought 
Ithe length of being i» a&7u proximogas Lawyets call it - though 
inthat caſe T think the rigour of the ordinaty puniſhment ſhould 
be lomewhat 1emitted : 6 hec attentatio eft punienda pena ex- 
traordinaria judicesarbitrio, Tira-quell, de pans, Caſe. 39- &' 
40, He who allow'd his houſe to the Adulterers for perpe- 
rating 'their Crime, is puniſhable as an Adulterer, and he who ' 
ave them the ufe of his houſE for conſulting about the com- 
mitting of it; though it was not committed, is/puniſhable as an - 
Adulterer, #5 £215, & Twoperar, Baſil, I, 11, h,t, He who re- 
tins his wite, after the finds ther committing Adultery, and 
lets £0-the Adulterer, is puniſhable as a Pimp, /.-30, 764d, bur 
* Wis 15 not in obſervance with' us, except the Husband took - 


noney to conceal the Adultery, and therefore that Law Gol 
well : 


_ 
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well determine, that he who remits the injury for mongy, 
6 x42) © dia poixuar nefor, is puniſhable as an Adultere:, but ng 
he who remits it freely, | 

' _ - VI. Hewhogives warrand, and order, or hires others ty 
commit Adultery, is guilty, and deſerves the ſame puniſh, 
ment with the Adulterer, according to the opinion of all Lay. 
yers, Andin , he & more guilty, ſeing he wants the 
natural rencationoof the Adalterer, and commits the Crime ig 
effect our of meer malice, and ia contempt of the Law : Ag 
therefgre Lawyers conclude, that the Husband hounding ow, 
or hyring others to commit Adultery, cannot purſue his Wik 
for that Adultery which he occaſioned - and yet. it being aþ 
ledged againſt Rocheid that he could not purſue Elizabeth May 
his Wife, becaufe in effe& he had hired others to lye with he, 
andſo was Leno, It was anſwered, 1, Lenocinium was 

in the caſe, ubs maritrs tuefium facit de corpore uxoru, you 
Aupbaver wiropary ues 71 avTeywen®r, of Keeps a Bordel, or. pros 
firuresther for money, 2, This-exception could only exclude 
the Husband from purſuing a Civil ſuit of Divorce, but ugt 
trom purſuing a Criminal ſuit for Adultery,. 3, Though it 
. excludes 'the Husband :from a Criminal purſuit, jt could 08 
ly exclude him from ſuch a Criminal purſuic,as was. intentel 
upon theſe :adts of Adultery ro which ſhe was tempted, a 
which 'ſhe committed with ther Musbands conſent, -but not 
from *purſuing her upvn ſuch -Acs as the had committed 
formerly, without her -Husbands knowledge, 4, The 
Advyocat-concurred in this caſe, who, nor the ;publick 
intereſt could not be prejudged by any connivance or crimeal 
the husbind: 1n reſpe& of which reply the.defenee was repel ih... 
led, But to examine this 7nrerloqunter, It is certain that.th 
fourth reply 'wis periſe relevant, for-certainly the Advocal 
might have concutred without: the Husband , the'Lybel being 
conceived in the:Advocats name, as welt as the Hasbaads, .but 
not otherwayes - - Butas:to the :other replyes, I think .chyi 
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mere not relevant per /e, for it were moſt unjuſt chat the Hus- 
band ſhould have liberty to purſue:thar as/an injuryy! which he 
himſelf had occaſioned, nor ſhould he be allowed” to call that 
to aninjury done to his wite, the like whereof he himſe!t had foli- 
iſl-W cited with money z And ſeeing in Law, that Husband who 
"Ef conſents to his witesadultery,is called Zemo,0r Pimp, much mote 
the (ould he berepure guilty of being a Pimp or Baud, who invites 
"UN and hites others co lye with his wifes and certainly as it is a 
oreater crime to hire othersro lye with a woman, then to lye 
with her himſelf, becauſe there'is not. ſo great cempration in, 
the onea5:jn the other, ſo certainly.there 15 more of crime and 
alice in giving money, then intaking:money in this caſe, 
face. money may be takettout of poyerty, whereas it never can 
begiven without malice, | EE, 
| Lawyers relate, the caſe of a French Man, who to prove A- 
dultery againſt his wife, did geld himſelf, and did let witneſles 
lee he was gelded, - whereupon: his wite being with child 25, 
Moneths alter was purſued by him ' foradultery: bur ſince 
this. was an ynlawful mean of probation, T would not have al- 
owed it, if the purſuit had been at the Husbands inſtance, and 
though it had been at the Fisks inſtance, yer ſince the woman 
| o much tempted, I would'only have puniſhed her mode- 
BUY, 3:95, UMOO | 
- VIT, Adultery is ordinarily. committed fo privatly,and fo re- 
novedly from all witneſſes, that the Law allowes it. ro be 
roved by ſtrong and violent preſumptions, as the being inbed 
together alone, and: being .naked, Farin, queſt, 136. cap, I, 
And the '6rdinary preſumprions probative in this caſe are, the 
delng ofr alone together, gitts, love-letters , cloſs doors, 
he Wifes being abroad all night, nudus cum nude, & ſolus cum 
da, the intertaining perſons that are known to be Pimps, 
phabication, all which are preſumprions, which according to 
be opinion ot the Civilians, may inferr torture, though it be 
wt-uſed-with us, yet it is moſt ordinary tor Aſſizes to fyle 
| | Aa | Pannels 
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Pangels npoh thoſe fprefumptions, with the aſſiſtance of any i b 
other probation z, and in George Swintouns cafe, a woman wy 
there filed of adultery, though nothing was proved but that the - 
 Pairties were alone, and that the witneſſes heard ther inbei ff 
together, and che bed ſhake = And it the caſe likewiſe of Bl. * 


zabeth Mwir, it may be ſeen; that ſhe was eondemned who ſl, 
pregnant preſumptions, without aformal probation. i bu 
' &beit women cannot beadmitted witneftes, yer they ar I. 
received in adultery, as in the foreſaid Proceſs againſt Z!/z / 
#th Muir, anno, 1668, and the Lords ot Seſſion after ſolemne 
debate, found that two. wicneffes ſeeing ſucceffively the crime 4 
commirted, thongh they did nor ſee ir at one time, yer they i ;4 
were (ufficient witneſſes ta infer the Crime , albeit ic was alled- I ;; 
ged they could nor be called conteſtes, Feb. 1666, Lady Mil- 
19 againſt the Laird,” | 
_ Adultery may: be purſued either. -Civilly to 'obtain'; 
Divorce, or Caiminally,..' and when vic is purſued Cri! je 
minally the Purſuic tends eirher to #capical puniſhment ſx . 
@r an<xtraordinar-and arbitrary puniſhment, and'according tg 
the different nature of theſe conc}ufions, require'different pio-Ml þ, 
bation, for in'Civil purfuite Lawyers doallow.: andthe 
Commilarits have found-/ inthe foreſaid icafe - of the Lady 
Xiltouwns, that Witneſſes deponing that they ſaw the perſots 
lying together naked in-abed;; and that one Witneſs deponing 
upomary Aﬀtat one-time, and another upon another Ac com: 
mitted at another time, did;prove ſufficiently,  which/( as ſome 
think ) would -hardly-have been fufficient'in a Criminal pur 
fuit, ſeing incffeft theſe Witnefſeswere but fingle Witneſſes, 
and their tenſes did:not here agree 'in one and the ſame objek, 
which isthe reaſon why Witneſſes are believed, | 
VIIE It may be doubted here whether a Decreet of Di. 
vorce before the Commiſlaries be ſufficient: to prove /Adulrey 
ina criminal purſuite, as a Decreet of improbation hefore the 
Lords, -is-{ufficient''to inferr falſhood +. . And for clearingolif 
this queſtion; It is anſwer ed F that It. Sceing the probi- 
rivg 
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tion of Single adultery is (ufhicient to inferr adivorce, ittol- 
| lowes neceſſarily that the production of/'thattDecreet cannor 
prove notour Adultery, And this was likewiſe found laſt 1u!y, 
2n00,1598.in an Action purſued by the Kings Advocat againſt 
Alexander Hay of Dalgety: And certainly there was great 
reaſon for that verdict, ſeeing as is very well urged there, ma- 
ny probations will inferr fingle Adultery, ar a Divorce, which 
will aot inferr notour Adultery and capical pugniſhmenc :._ 'bur 
yet I ſee no reaſon why a Decreet of the, Commiſſaies ſhould 
not interr the puniſhment of ordinar adultery, and an arbitra- 
ry puniſhment, ſeing no probation 1s ſufficient inthe one caſe 
which cannot be allowed in the ocher, Itbeeingaruleamongſt 
the Doctors, that cauſa civilis & criminalis quo ad penam are 
bitrariam aquiparantur 9Juo' ad probationem;, | And whereas it 
may be obje&ed, that probation in Criminals, ſhould be led in 
preſence of the Pannel, and the Aﬀize, To this it is anſwered, 
1, The Decreer of ' Divorce is approbation' 2, This may 
belikewayes objected in thecrime of falſhood, and yer the 
Lords Decreet'is there admitted ;, _ but betwixt theſe two De« 
creers there is this difference, that-the Lords may puniſh falſ- 
hood themſelves, and (ſo their Decreec ſhould be a tull Proba- 
tion, becauſe they are Judges competent, eyen tothe Criminal 
part - But it is not ſo with the Commiſſaries, whocan inflit 
no Criminal puniſhment at all for Adultery. ITE. 
IX, The Civil Law did excuſe a man from Adultery, who 
apprehending upon juſt reaſons that his Wite was dead, mar- 
ried .another ,, or: the Wite who married a ſecond Husband,' 
11,Y, 12, ff. h,t, mulier cum audiſitt abſentem virum defuns 
"ih #um effe alii ſe junxit , & fa'ſis rumoribus 51 dutta,& quia ve- 
Vil riſpmile eft deceptam eam fuiffe nihil vindicta dignum viders po- 
teff, & 1, pen, dicit aquiterium ſine adolo malo non: committi : 
Upon which aroſe a great debate, Nowemb. 7, 1673. tor Fohn 
"Ml Frazer being indited for notour Adultery with Helen Guthrie, 
Raledged,that hecould not #7 to the knowledge of an InqueR, 
ns Aa 2 as 
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35 aw Adulrerer, becauſe he had married 'this' Hefen lawful 


f 
after he had got Teſtificats' upon oath co prove thac his firg! Ill c 
Wife was.dead in J/irg4n#a, whereupon. he got a watrand frony i 1 
thePresbyrery of Zd:nburgh to marry,and was accordingly pros. t 
claimed and married: and if a falſe rumour was ſufficient ro Wl } 
clear from Adultery,and'that there conld be no Fdultery with. Wl p 
our Dole,- and a- fraudulent deſign, as is clear x the tormer Iſl 4 
Eaws,: and: by Farin,'de delits. car, queſt. 149, the-could :nor Ml F 
be guilty of 4dultery who had married, An#hore Eccleſia, who Wl tt 
is Fudge competent, and who was induced thereto, not only I 's 
by report, bur by Teſtificats, To which:ic was replyed, that Il 
heis an Adulterer who lyes with another Woman whilſt his ſ 


Wife-lives;' and-as-ramours cannot diſſolve marriage, fo nej- 
ther can they defend againſt Adultery , and if this wereallow- lf 
ed, it wereeafte for every man who were weary of his wite , to !! 
raife rumours concerning Los death,and thereby authorize him- i & 
ſeltinmitying anocher,z;Though'ramours-wete fufficient;they Ml 
behoved to be.tumorsconſtantly:and commonly reporrei, bur I ® 
kere was'only'oneTeſtificat, and this TeRtificat could beno war- i © 
rand; fince it was but a ſingle teſtimony, nor did it beat that the I ®" 
faid Margarat Haitly, who died there, was known to him to be th 
ſpouſe to rob Frazer, but only in: general, that one Margaret i % 
Haitly-died there, and there might: have been moe: oj that 
name. 3, Though. rumours might excuſe;yet that could only  ® 
be after a long ablence, & longo: tempore tranſattoas is clearby fe 
the Lawcited by the Pannel, whereas here ſhe was-only abſent I} f® 
three years s: and: the: ignorance behoved- to, be invincible; W*** 
whereas hete it was only | 3gnorantia dffettata, - tor it is offered 
to be:proved+that ſhe. ſtayed within- twelve Miles of the Pans th 
nels. fathers houſe, and was known by all the Countrey.colive I}? 
there, and though her mother, and relations lived at Zdinburgh din 
in one Town with the-Panne!, yet he never asked'at hermo- £ #4 
ener. it ſhewasdead,:; 4, 4 man whoſe wife diverts-from him; 
onght to ſummond her toadber, and ſo procure a divorce by 
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_ \ 


Adultery, 
the Commiſſariesz ' and thamgh rumours and preſumprtions 
could inferr 4 full probation , yet that muſt be only under- 
ſtood of what is led.and proved betore the judge ordinary, and 
the warrand ofthePresbyrery is not ſufficient, ſince they are not 
Judges comperent.to the diſſolution of mariages, an this was 
procured periculo petentss, no perſon being cited, Upon which 
debate, the Juſticesrepelled the detence, and the: ſaid John 
Frazer, being remitted to the knowledge of an inqueſt, was 
found guilty, but did thereafter procurea remiſſion; and thus ir 
isclear that” Bigamie may be alſo purſued as notour adultery, 
But the woman who knew not the firſt marriage was not puni- 
ſhed ,n7's $17 vs £poy aurw Yapalluige tu $yvobts avTley 8X 410 Vopurthry YapsTHY GUY 
wdyovrer. Baſil, 1,.85,, hoc tit, = 

X, It may be here doubted likewiſe, whether a-puſuite be- 
ing intented for notour adultery, and not for fingle adultery, 
& the probation which is led, be ſufficientto inferr fingle adulte- 
iy, though not. notour adultery, it the aflize ſhould tyleor nor; 
for the Negatrve,. it may bealledged, that (ingle and notour 
adultery are different crimes , and the. Libels are different, 
and the lybell in this caſe is- not proved , and therefore: 
the affize ſhould not file, and it they do, their ſentence is 
gull; even as in the caſe of George Grahame, where the ver- 
dit of the Aſſize was. reduced,, becauſe. Theft was lybelled 
and recept of Thett only proved, As al(o in that caſe thede- 
fender is precluded of his detences, becauſe he would have pro-- 
pounded defences againſt fingle adultery it ic. had been lybel= 
led, which woull1 either not have been relevant againſt notout 
Adultery, or elſe he thought himſel!, 7» 5ut9; not-ro propone- 
them, becauſe he thought himlelt ſecure., knowing that the 
notour Adultery libelled could never be proved-and it-is an'or- 
dinar concluſion amongſt. theDoRors, that 74» libello qualifica+ 
laomnes.qualitates non [unt probate rews eſt abſalvendus. And 
abeir fopgriting this difficulty;theconcluſionga thir libels uſes 
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ſolved, 
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ſolved, he taking inftruments Won the Libel as it is Libelleq, 
except the qualities be expreſly proved;though it be moſt ori, 


nary to the Juſtices to allow the parties to declare that they 
inſiſt alternatively as ſaid is, 


By our Law, ſuch as are Divorced for the Crime of Adults BW 


ry committed by themſelves, cannot thereafter marry the Per. 
ſons with whom they are declared by the ſentence of a Judoety 
have committed Adultery, and all fuch —_— ate declared 
null, by the A&#, 22, P,16, F. 6, which hath been intrody. 
ced by our Law, not only as a puniſhment of the Adultery al. 
ready committed, by leſſening and narrowing their choice : 
But likewiſe.as a mean to hinder any from commirting Adyl. 
tery, in expedation (as is too ordinary ) of enjoying in a future 
marriage the perſons with whom they have committe{ 
it, And upon which expeRarion, the adulterers may be pro. 
| bably tempted to kill the Lawful husband or wife of that per- 
ſon, with whom they have committed the ſame. Tn which 
our Law agrees with the Cannon Law, by which 0» licebd 
Aucere eam inuxorem, quam quis polluit adulterio, But it muſt 
be obſerved, that this only holds where there was an aqui 
Divorce upon the adultery, prior to the marriage, And there- 
forea preſent marriage could not be diſſolved, by offering to 
prove, that the contraRters had committed Adultery during 
their former marriage, 

This a of Parliament having declared ſuch marriages un- 
lawfull, it did very conſequentially declare, the ſucceſſionto 
be begotren by ſuch unlawful conjunRions, to be anhabile to 
ſucceed as Heirs to theſe Parents, And T have heard it it doubt- 
ed, whether they were capable to receive diſpoſitions from 
their adulterous parents, But Iconceive as to this theres 
no difficulty : For though the Law make them uncapable 
to ſucceed as Heirs, - yet it dots not make them uncapableto 
receive a diſpoſition: and rhough it may ſeem, that - 

: might 
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beafarcher check upon the Adulterers; whoſe children 
could no way be gratified by thoſe with whom they commir- 
ted the crime, Yer fince guilibet eſt arbiter rei ſun, it 
were hard to deprive a man of the uſe of his property, becauſe 
je has committed Adultery, 

I find that by the Civil Law ſach Baſtards as were born in 

dultery,or Inceſt (whom inthe Civil Law calls ati ex dam- 
#ato coitu ) could neither ſucced to their vicious Parents, nor 
wete they capable of any thing by their Parents Teſtamenr, 
um ita facilins paterna libido coercere poſſes cenſeatur |, Fin. C, 

vat, ih, Bald.ad 1,1, C.de jur, Aur,Nor could they be adop- 
ted by their Parents, /. /egems C, de na. 1ib, Upon which prin- 
cpleour Parliament hasbeen.induced to make the 117, A#. 
,12, F.6, but has ſtreatched it a little further, then the 

ivil Law did. For by that ſtatute, a woman divorced for 
her Adultery, marrying thereafter the perſon with whom ſhe 
committed the Adultery for which ſhe was divorced : or dwel- 
lng andreſorcing in company withhim at Bed, and Buird, can- 
aot difpone her lands, orfet racks thereot, in prejudice of the 
Heirs, who would otherwayes have ſucceded to her. 

From which ſtatute it is obſerveable, that ſtnce the woman is 
dnly incapacitat to-diſpone in this caſe ; that theretore a man: 
though Divorced for Adultery, may lawfully diſpone his 
Land, in favours of the Children Procreat in that Adultery, 
this prohibition being reſtricted ro the woman becauſe of the 
Imbecility'ot her ſex, who may be tempted, or ſeduced, more 
ealily then men can be - and yet ſince the preſumption did on» 
ly runn againſt rhe Adulterous Ch 'ldren, procreat in the ſe- 
cond marriage, whom it was probable the mother would have 
preferred to the children o! the fiiſt, and lighted husband. Ir: 
ſeems ſtrange, why any deed done by her, in prejudice of nor: 
only-choſe children, but even of any of her Heirs -- would 'be 
hull. though done in fayours ,. of neither the Adulterous Huſ-- 
baud, nor his Childreaz., but ev«n in: fayours of meer ſtran-- 
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gers , whom the Law needed not have ſuſpeted. But thi 
was certainly done to prevent the mothers fraudulent conyy. 
ances, 'who might" have tranſmitted the eſtate to the adulte. 
rous Husband, or his poſterity or friends under borrowe( 
names, the diſcovering of ſuch contryvances being very diff. 
culr, and the hazard of not diſcovering being very great, | [ 
conceive likewayes for the ſame reaſon, that the granting of 
perſonal Bond upon which the eſtate was thereafter compriſed 
trom the mother may be quarrelled upon this ſtatute, For elſe 
the Law might be cafily cheated « and the ſtatute it (elt de- 
Clares all deeds done to the prejudice of the aids Heirs dire 
ly, or indire&ly co be null, and yet fince the mother remains 

ill fiar, notrwhithſtanding of this prohibition z I ſee not why 
a Bond, and compryfing led thereon for debts truly owing by 
the Mother, could be quarrelled, where nothing was fraudy- 
lently deſigned againſt this at, ' And though this a be only 
conceived in favours of the Heirs of the prior Marriage, or the 
womans Heirs whatſoever: yet I ſee noreaſon, why this a& 
would not militat in favours of the King, to reduce deeds dond 
£0 his prejudice as u/timus heres, fincealaſt Heire in the con 
truction of Law is a true Heire. 
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N Digamie. 
n 5 
4 
(ed . ERR 
1 bd , 
{> 
Q-W.: That is Bigamie by our Law, and how puniſhed. 
nw. why Bigagrie was not puniſhed as Adultery. 
I 3 Whether Toakes may be puniſhed for Bigamie, 
by 4 YVhether long abſence may excuſe inthis Crime, 
ue 5 Yrhether the marriage line concubitu infers Bigamic, 
EG 77 bether a woman devorced for Adultery , marrying agdin; 
- be guilty of- Bigamie, 
| 
ne 


bs Hat a man might marry ewo wives, was allowed by 
T many Nations, and Tacit#s obſerved , that only the 
Grrmans amongſt all-the Nations were content withone;  buc 
no Nation allowed , that a wife ſhould marry two husbands, 
which was done, either becauſe men were the only Legiſla- 
tors, and ſo werekind:to themſelves, in allowing themſelves 
that liberty they denyed to poor women., or elſe this was not 
-W:llowed, becauſe a womans marrying two men prejudged'the 
peopling the common-wealth , Whereas a mans 'marrying 
moe wives, was advantagious for it. And the Law ayes, 
that more chaſtity is required in women then in men, and 
me!1 being by nature hotter then they , 852amie is therefore 


more-unnatural in women, 
B b I, 
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I, Yet inour Law, either a man marrying two wives, 
a woman. marrying two- husbands, commits. Bigamy:z and 
this is accounted by the 194 A## 5; Par, . Q. Mary, . a breach 
of the Oath made at marriage, and therefore is puniſhable zz 
Perjury , by confiſcation of all their Moveables , warding of 
their perſons for year and day, and-longer during the Queeng 
will, and as infamous perſons, never to bruik Office, Hoy 
nour, Dignity , or Benefice in time coming.” 

_ TL: It may be heredoubted , why Bigamie was not puniſht 
as Adultery, ſeing it may be notour Adultery, and is ordinar-- 
ly-ſo -- to which difficulty, I think the anſwers are, that 
it was contraverted amongſt. Lawyers , whether Bigamiewsy 
puniſhable as Adultery, or as Sraprum, 07 Fernicatio; that 
itwas not Adultery, they: contended ; becauſe God allowed 
Bigamie , but he never allowed: Adultery, 2, Many: Nati 
ons.allowed Bigamie ,, who: condemned Adultery:> and /, 2, 
Ci decinceſt,, nupt, where it isſaid; that wemini licet duas ut: 
ores ducere , the puniſhment of Adultery: is: not ſubjoyned, 
bur it is only ſaid, . that preſes _ hoc inultum non patit- 
tur; and it may .beadded, that their marrying ſhows ſome 
more refpe&:to the Law then Adultery, ' & 'obfrour am matri- 
mon is: multa nou aded puninntur, 3, When Bigamiewas'by 
this Act-declared;puniſhable, only as Perjury and not by death, 
even:incorrigible and manifeſt+*adulterers were only puniſhable 
by-confiſcation of theirMoveables,is clear as by the ſubſequent 
Ac;. and the Aetagainſt notour: adulterers ro- be: puniſht 
by«death , wa$S-nor made till the 9th, Parl,” ©." Muy; 
I know, that Memch, dearb,” af, 420, thinks thit 
Bigamie ſhould be. puniſht as Adultery. And T'do: think, 
that.if the 'marriage be contracted , .upon+defign to: palliate 
theAduttery, it ſhould be puniſht more ſeyerely then:Adub 
tery;; and though the offender cannot be puniſht with death, 
asa bigamiſt.; yet he may be puniſht with: death'as a _—_ 

23h; 
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adulterer, 'The ſame | may be likewiſe ſaid , if the :perſons 
marry againſt expreſs Prohibition. of the -Church,, orit may 
be of friends., for thereby: they are put #= peſſima fide.,, and 
want the advantages nite, fenra matrimonis'; and this 
Statute puniſheth only ſimple Bigamie , "which was, poflibl 
contracted , when the wite belived the husband ro be a, 
ore contra, orwhen there was ſome-other- pretext for it , but 
excludes not a further puniſhment duefrom other circumſtan- 
ces, or complext Crimes, And itwereabſurd to think, that 
inceſtuous perſons, being forbidden to marry , becauſe of 
their contingency in blood , - or affinity, ſhould not be puniſh. 
able for Inceſt, 

1, It may be doubted, it Quakers can be puniſht as per- 
jurers, ſeing they give.no Oath artmarriage, and certainly 


they ſhould ſeing marriage implyesa'Vow , though no im+ 


plicit Oath be given, | 

IV. The husbands long abſence may be a-cauſe why the 
puniſhment may.be mitigated, but takes not away the Crime, 
ſeing death and not time.difſolves marriage, And Iremem- 
ber of a Miniſter., who was depoſed for marrying a mans wife, 
ater he was ſixteen years abſent, and albeir the firſt husband 
came home , yer the ſecond husband'ſtill retained the wife, 
which certainly-was Adultery in him, after that knowledge, 
that ſhe was another mans wife 3 ſeing he wanted that pre- 
text, for which'Bigamie is not puniſhable as Adultery, From 
which likewiſe , that general concluſion may be drawn, that 
when the Bigamiſt knows that the other perſon is married, if 
he continues, he commits Adultery, and it he know that ic 
5 inceſtuous, he commits-Inceſt, 

V. It may be: doubted alfo, if two perſons "marrying, be 
guilty of Adultery , eo ipſo, that they 'marry , though be- 
cauſe of any interveening accident, as death, they bed not, and 
ſeing by the ſecond marriage, they give contrary 'Oaths 


MCA; - 


certainly they are guilty of Perjury z for Perjury. being rhe 
| Bb 2 3 
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medium peceati in this crime,and not copulatio,or cortws,as inf. 
dulrery, reatus contrahitur per contraria vota, and he who lyer 
with another mans wife immediatly after they- come trom ſl «| 
Church, though before ſhe hath bedded with her husband,dos W n 
19 our Law commit adultery, which ſhews that mariage is con. | «1 
traced with usper 1#p9ho1es, orbencdiftHionem eccleſie & ante coi. Mf 11 
izw,. And it after coming fron» Church che perſonsare marri. © y 
ed, certainly they are by: hat alſo guilty of Bigamie,. and from iſ p 
this principle alſo it may be inferred, that though the firſt mar. ſt 
riage was null per frigiditatem, or maleficiationem,yetthe other r: 
perſon who might have declared that marriage to have been ſÞ \ 
null, marying another, betore the firſt marriage was declared W k 
to have been null, though it -was null ab znztio, will be guily WW & 
of Bigamie, becauſe there are contraria vote -in that caſe, and ſſl rt 
Recauſe he was not lawiully Divorced;. for as a perſon who Þ it 
might have got a firſt marriage declared null ex capite adalterii, W { 
marrying again would be puniſhable, ſo it ſhould be here; And iſh b 
iF-it be urged that marriages are declared 7» frigidis & malefici- 
ates to have:been null ab initio, and theretore there-having 
been-ne mariage at firſt, the ſecond was no Bigamie, and the 
fiſt Oath not binding 4b ix:110, for it was given uponthe ſups 
poſition that the other perſon was habi1zs to contract :a marti- 
age, . that vow was null, and therefore there-were nocontrai- 
ry vowey in this-.caſe, It may be anſwered, that the Law con» 
fxders that firſt marriage as a ſufficient marriage til] it was decla- 
red null,;. and che other perſon who might have got the marti- iſ * 
age declared nul], would have been puniſhed as av Adulcererif 
the had lyen with another, .erge, ſhe may be likewiſe puniſhed 
as a Bigam'ſt, | 
VI; The At adds, except the perſon were lawfully divorced, 
From which two queſtions may ariſe, x, Seing the-patty 
guilty cannot mary. wv, g, Ita woman be divorced for Adul- 
rery ſhe cannot marry. 2u#ritur,then if the marrying again, may 
be purſued as guilty of Bigamie, . and it may; be alledged that it 
153 
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isnot Bigamie, ſeing the a& ſayes, that if perſons not lawfully 
Divorced marry,they commit Bigamie, ergo aTontraria, where 
the perſons are Kwfully Divorced, they commit not Bigamie, 
nor doth the Law ſpeak any thing of che difference betwixc 
the nocent and innocent parties. 2. Ita perſon bedivorced, 
and thereafter he marry, - alþeirthereafter that Decreet of Di- 
yorce be reduced, certainly the other party who married the 
perſon divorced, are not puniſhable, except the Decreet were 
reduced upon his faulc, but the firſt Decreert of Divorce being 
reduced upon his fault who obtained jt, as it he had bribed the 
Witneſſes or Judges, . &c, eo caſufit may bealledged, that he 
knew that the firſt marriage was fiot lawfully diſolved, and fo 
the ſecond marriage was Bigamie, quo ad him, . albeit upon 
the other hand it may be debated , that the firſt marriage be- 
ing-diſolved authore pretore, it was no marriageat the time the 
ſecond marriage was contracted, and ſo not Bigamie, albeit the 
briber or-forger may be puniſhed for che crimes ſo commitced, . 
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TITLE XIX. 


Theſe, 


—  — 


The definit ;on of Theft, 
In what things can Theft be committed, and whether itn 
be committed , in commodato 8 ſocietate, 


The Law of 'Burdtin-ſack , or Theft committed for nec|+ 


"y. | 
kak taking things belonging to no man , be puniſt- 


able as Theft, 
The diviſion of Theft, 1n furtum manifeſtum 8 non ma- 
nifeſtum, 
Whether Theft ought to be puniſhed by death, 
The puniſhment of it by our Law, | 
How three Con(ecutive Thefts ought tobe puniſhed, and how 
inferiour Fudges proceed , in judging Theft, 
How the Fuſtices proceed, 'in judging +; Crime, 
How hareſhips , or abigeatus is puniſhed, 
How 'Sacriledee is puniſhed, . 
Theft in landed men is Treaſon, | 
How Theft is aggravated from frequency, time , plat, 
and other circumſtances, 
Several extenuations of Theft. 
Statutory Thefts, ſuch as breakers of Tards, ſtealing Fiſht 
out of Ponds, Bees, &c, 
CArt and Part of Theft, how puniſhed, RF 
% ; 


4 


W 


. 


2) 


A Ebeit. at firſt, . every thing was made\common, fo that 


A then there could beno Theftz yet. fince by thecom- 
mon conſent. of all Nations , property-is introduced, Theft 
was forbiddenas anienemy to this property, and'asdeftrucive 
to that order-and method, . whereby God reſolved to govern 
the World: and therefore the Bafiligks' obſerve, that this 
Crime 1s aoainſt the Law of Nacure y 0799 dfpatgTIA Ret TW 0101 Kea 
Nope 6KOAUT EH, | | 71.3200 

I Thett is defin'd by Lawyers, .to be fravduloſa contratÞ1- 
tiolucri faciendi.gratia vel .ipſius res , wel etians uſus tjus poſieſ- 
funis ve,quod lege naturali prohibitumeſt,J,tInſÞ de obl,ex del. 
By the word Contrectatio, they underſtand, not only the a- 
way taking of a thing , . tor Thett iscommitred, by concealing 
what was taken from another , butlikeways the uſing a thing | 
depolitat , .or impignorat to other ends and ufes', then was 
aoreed upon-< * therefore Theft may be deſcribed; -to ber 
fraudulent away-taking., or: uſing 'what belongs toanother 


S man, without the owners conſent, 


II; Theft is only committed in Moveables;, and thence it ' 
is, that by the Law'of Byg/and, the ſtealing Writs, ' which 
concern Lands; or:Lead from a houſe, or Fruit\with'the'Trees - 
whereon they grow, is not puniſhable as Theft, ſeing theſe 
things belong to Heretage, Nor is the taking away Dogs, - 
Birds, or ſuch things as ſerve for plealure, accounted Thetr, - 
ſeing it is not committed: oblucrum, | Bolton, cap.” 20; and 
Thett is never committed\without fraud, . Xnd albeit by the 
Civil Law, the keeping of a thing lent ; longer then'the 
timeallowed, or imploying it for another uſe then that which ' 
it was firſt lent be Thett by the Civil Law, + juſt. de furt, 
avtem, yet in our: Law it is not; /,' 3, Reg. Maj. caps 9, 
aum,; 5., and the reaſon there given'is, becauſe the intromiſ- 
lion, and. poſſeſſion there, | lowed originally from the Ma- 
ſter, And albeit-it bea rule in the Civil Law; that' initiumn 
#n1K5 cujuſqy; actionis ſemper eſt attenaendum': © yet the for- 
mer - 


mer reaſon. is-not-valid.,; becauſe whena maſter gives 'M 
to his own-ſetyant , it he imploy. it to any other uſe., then 
appointed by his maſter , as it he ſhould. drink that which ſapor 
was given him;to pay his maſters Merchands, : orif he ſhould ff for t 
ſell, his maſters. horſe > with which. be was ſenc-roa triend; i ro! 
theſemiſimployments wonldcertaioly infer puniſhmene; though I this 
the poſſeſſion flow'd .originally from the Maſter, * And 1 men 
think chat Theft , inthe caſe of a miſimployed lend; and the 31. 
other. caſes above-expreſt , is more heinous then ordi of 
Thetts, ſing it isagtadged by-the breach of Truſt, or Friend 
= ſhip,, and it. can likewiſe be leſs guarded againſt : For-which M now 
two'reaſons; Domeftick Their is (till more heinouſly puniſh. ſto hi 
cd, then ordinary Theft; and ſervants committing Theft in in tt 
the caſes foreſaid , are hanged in theſe Countreys, where or: ceiv' 
Cinar Theft is got Capital, ' Buc-I believe, the reaſon of dur Ml Stor 
Law above cited, , is, becauſe we thought that this [8 in I defi 
terpretativum , deſerved -not to be accounted ſuc vwith'us, W ted:1 
where death is the puniſhment of Theft, Whereas, becauſe can | 
in the Roman Law, Theft was leſs ſeverely puviſhe : it was have 
therefore allowable, that it might be more extended, and fo jet: 
1chink that our Law is more juſt then the Civil'Law, Ani Wfrauc 
even according to the Civil Law, it were unjuſt *that theper- Wand 
ſon ro whom the thing was lent, ſhould be guilty of Theft, ſort! 
for uſing it longer then was preſcribed by the lender, except Wacco 
the lender had expreſly required-it, for.elſe by not requiring {wha 
it, -it ſeems that he hath cacicly conſented to the fartheruſe, Miton 
ſicut intacitare 'locatione : and yet tt may be anſwered , tha MW ſteal 
there is a difference betwixt lJocatum & commodatum , as td! tl 
| this , ſeing locatiocontrahitur utrinſq; gratia & locantis , 6" 
condu(torrs , whereas comodatum reſpicit tantwws comodum tu 
madaterii, .and:ſo-he ſhould: religiouſly obſerve the conditi- 
ons preſcribed by the lenders: bur yer 1 am clear , that if 
perſon ſhould borrow any thing , at fiiſt for an other uſe, then 
whache pretended, hat eo:caſs, he is puniſhable, _ qou 


4 
& & 


Ig! 
Wi.cemember to have read. of a Banquier of Paris , who wax 
Wiez'd ,. and then quartered » for having borrowed vaſt ſums, 
(upon defign to break with it ( which inſtance I have ſer down, 
IM for the Merchants of our times) and ſeing the lender is as much 
Ef wronged, and the (eeker of the loane ſhews as great fraud by 
| 
| 
| 
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this pretence, as in other theft : T (ce not why the puniſh- 
ment ſhould not be the ſame, I find it obſerved by Bolton, cap. 
31, that though in G/anvels time ( who is repute to be author 
of Regiam Maj.) 4 furto omni modo excuſabatur qui initium 
habuerit ſue detentionts per dominum illius rei, yetit is not (0 
now, fot it a Cattier take our a parcel of the things delivered 
Wiohim, and (ell ir, he is guilty of Thett, bur it is not Thetr 
Winthe Carrier to grve away, or embezle the whole as he re- 
ceived them , becauſe it was delivered him in the ſame kind, 
Stomf, 25, But this laſt pare ſeems abſurd, tor the offeader 
deſigns equally to offend , and the propriator is equally inju- 
Wred:in both caſes, . Ic is doubted by Lawyers, whether Theft 
{can be commicted by one of theſe who are in a ſociety , or who 
WE haveright to a commonty of theſe things , which is the ſub- 
Wjet matter of the commonty, Ir is anſwered, that it can, if 
fraud be proved in either of theſe caſes ,/,/f; ſocims ff, de furto, 
and the reaſon is , becauſe the uſing that which is common, 
or that as in which the Society is conſtitute; otherways then 
«cording to the rules, is in effect ro imploy for ons own uſe, 
what belongs to another , which is Theft, and who doubes, 
toneof theſe who is in a Society, as in Beer brewing, would 
Wfteal away in the night , conſiderable quancities of Beer , ont 
Wot the Sociefy , bur he mighr be puniſhed for Theft, 
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_ II, According to the Law of Burden-ſack , or Thur ana ſe- 
(4, no man can be acculed for Their , for as much mear as he 
can carry on his back, R, M, /, 4,cap, 19, But Ithink this 
qould be reſtrited, by theſe rwo limitations; 1, It the 
fe {aid 
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ſaid Theft was committed , to fatisfie his neceſſity, 1, ve. 
rum ff}, de furtis, which is the meaning of that"expreſi. 
en , neceſſity has no lam, And 2, it he could notinterrain 
himſelt another way, And whereas Skeen obſerves. apon 
the Word Burden-ſack , the Thiet ſhould inthis caſe, pay; 
Cow, or Sheep to-him, in whoſe Eand he was taken, 1 
think that alſo unreaſonable , ſeing that preſuppoſes, that the 
thiet isnot in that abſolute neceſfity , which ſhould get him 
this priviledge -- and whereas he obſerves, that he ſhould by 
ſcourged, I think it moſt unreaſonable,becauſe his neceſſiry, 
makes.-it in efte&, to beno Theft : and it is contrairlike. 
wiſe, to the foreſaid 16, cap, 1, 4. Reg, Maj, that no- Court 
fhall be holden upon Burden-ſack, By the Civil Law like. 
wiſe, fraudantes fiſcum', or gabellum , the ſtealers of Cy- 
ſomes were puniſhable as thieves, Far, queſt, 173, but of this 
Eſhall creat hereafter, | 
IV. By the Civil Law it was accounted no Theft to intro- 
met with , or abſtra things that belonged to a ſucceſſion, to 
which none had entered; becauſe , before the entering of an 
Heir, theſe things could be called no mans, /, Hereditarie ff 
de furto, And for the ſame reaſon, the taking away Rings, 
and other Goods from offa dead perſon ,. out of a Grave, is 
not counted Theft by the Law of England, as it waz foundin 
Nvotinghames caſe, anno 1617, where this was only found z 
miſdemeanour , and the defender whipt - but this holds not 
now in our Practique, which is moſt reaſonible, tor this is in 
effec greater then ordinary Thett, becauſe theſe things have 
none to guard them, And inour Law likewiſe, he who finds 
' a-waite Beaſt , which hath ſtrayed trom the owner , ſhould 
cauſecry it either in the Court of his Over-Lord , or in the 
Ghurch, or elſe he may: be purſued for Theft; and Thett 
is likewiſe puniſhable, albeit the perlon be not known, from 
whom. the thing: was ſtolen, cAlex, Concilio 2:3; And yet 
| furtnm 
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Y. Thett was divided by the Civil Law , in manife//unm 
& non manifeſtums Maniteſt Thett , was when the Thief 
himſelf was deprehenped , in the very aQ , or if he was ſeen 
with it before he did arive, at theplace, to which he did de- 
ſtinar to carry it, , Theft not manifeſt, was, when either 
the Thief was not taken , or (ſeenwith it - and this di- 
ftintion hath in my opinion , given occaſion to the.diffe- 
rence in our Law, betwixt in-fang-Thiet, and out-fang- 
Thief , which concerns only the Juritdition where the 
Thiet is puniſhed , but not the puniſhment it ſelf, as ſhall 
be ſaid hereafter z but there are ſeveral other veſtiges of 
it in our Law , as cap, 21, l, 4, Reg, Maj, It is (aid, 
that he who is taken with nothing in his hand , may purge 
himſelt by 27 men, and three Thanes, and a Burgeſs be- 
ing accuſed of maniteſt Theft, may purge bimſelf by the Oath 
of twelve 4 the meaning whereof , is, that he ſhall give his 
own Oath he is innocent, and ſhall get ſo many men to ſwear, 
that they helieve his innocence, and this manifeſt Theft, 
is called Theft with red hand, Stat, Orcar, by a Meta- 
phor borrowed from Murder, But with us , Theft may be 
divided into common: Theft ( which is Theft fo proper- 
ly called , or Stouth-rife , which is violent Thett ) and 
is a complex of Theft and Robbery, And receipt of Thetr, 
which diſtinRion is hinted at, in all our Laws , but moſt ſpe- - 
cially 50, AF, P,11, Fa, 6. | 

V I. As to the puniſhment of Theft, it is much contraveit= 
ed amongſt Lawyers,if rhe Law-givers can juſtly pun ſh Thetc 
with death, _- though I will not diſpute the power of Prin- 
ces and States, yet I incline ro think, that for ſimple Theft, a 
Thief ſhould nor dye, For fi: ſt, we find by the Law of God, 


to which as the Scripture ſayes, nothing ſhould be added, or 


paired, Thett is not puniſhable by death, nor can this Law be 
CC 3 called 


we” —_ a7 — 


part, forbidding Theft, appears from its being inſert 'ampy 
thecommands,” and why it ſhould not be fo, as to its Sandi 


and puniſhment like Marder, Inceſt, and theſe other crimes, 


cannot ſee a reaſon,.. 2,, Weſee that ſome Thetts are capjs 
tally puniſhed, asare the ſtealing chings Sacred, Joſh, 7. And 


Theft.committed in the night,. Exod, 22.2, and ſtealers gf 


men, Deut, 21,7, by which itappears, that God Almighty in. 
tended not that fingle Theft ſhould be puniſtied by death, x, 
Fhere is no operons betwixt the life of a man, and any mg 
ny... for all that a man hath will he give for his life,, 4, The 
lite of the MalefaQor is ordinatily taken, where the Crime 


cannot be repaired; as in Murder, Inceſt, 8c,. But'in Thejt 


it may , and the parties wronged; would in all probability, be 
far eaſier ſecured this way,. ſeing many will rather want thei 
goads, nor have a mans lite taken,, Many Thieves would re 
ſtore,. if they chonght reſtoration mightbe made with ſafry of 
their life; and the Law would eafilier- ſuſtain the purſuers pro- 
bation, it the event were only to reach goods, and notlife, 5, It 


ſcems ablurd,that ſingle Adultery,which is che wo! ſt'of Thefts- 


( ſeeing rhe Husband thereby” is robbed of his Eſtate,. quiet, 
good name, and Succeſſion ) thould not be puniſhable by death, 
and yet. Theft ſhould be made capital, and thar Thefrand 
Murder which are not equal crimes, ſhould have equal! puniſh- 
ments, And albeit'it be objeed, that Laban, Gen. 24, 9, did 
vow that theſe who had ſtollen his goods,. ſhould be puniſh» 
ed by ceath - Yet the reaſon in thar-caſe will appear to be, be 
cauſe thattthe Theft there mentioned, was Sacrile/ge,, And 
Whereas. Davids Oath'to Nathan, is, that he who had ſtolne 
his Neighbours Lamb, ſhould die; is objeed, Iris anſwered, 
either that was ſpoken inpaſſion , which the Text bears z ot 
otherwayes that was (uggeſted by a ſpecial providence to Di 


. 


called only a judicial Law fitted for the Common-wealthgy 
the Jews - for that it is a Moral Law, according ro its ſtaturgy 


vid 
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via, to the end. he might be his own accuſer, Nor doI deny 
bur there was a kind of Communion. of goods amoneſt the 
Jews, more then in other Nations, as appears by their Jublee, 

y their not takingP:edges,nor anualrear, ſo that there was leſs 
reaſon to make Thetr capital amongſt them, then amongſt uss 
and that according as crimes grow more frequent, the puniſh. 
ment may be augmented, bur I ceny that rhey ſhould be ſo- 
angmented, that ſuitible proportion: ſhould not be keeped.. 
Andir is known from experience, that many men-tear hanging, | 
ſefſe chen being conſtantly keeped in CorreQion-houſes, or in 
the places where they may be kept working,. as they do in 
Hulland, for the good of the Common-wealth, 

VII. Todeſcend then co our Law, the cuſtom is, that.the 
juſtices do ſometimes hang even for very ſmall taults, as 7ho- 
ma Neilſon tor ſtealing a horſe, 10 December 1661, Watſon 
hanged tor ſtealing. 40, Sheeps, though there was no probation: 
dpainſt him, but his own conteſſion, and though he had reſtor- 
ed'the things ſtoln, Sometimes by baniſhment , as Richard 
Lauder, 6, 'Febr, 1639, and Alexander Cumming, and Fohs 
Tailer,25 ,Febr.1639, Sometimes they are Drowned, as Griſſel 
Mathow, -tor ſtealing a Coffer with Writs, 23, Fune 15 99; 
Sometimes Scourged, as Fames Wilſon,'7, Feb, 1608, Some- 
times they are hanged in-Chains, if they be notorious Thieves, 
As Patrick Roy Macgrigor, May, 1668, &c, It is thoughr 
tht dt jure there is no Law in Scotland for Hanging a man tor 
| Theft, which is a great miſtake,tor Leg, Burgorum,cap, 121, It' 
MW isaid, ifa Thief be taken with bread worth a Facthing, and 
- from'one Farthing to tour, he ſhould: be Seonrged -- for four 
 Farchings he ſhould be pur in the Joggs, and Baniſhed; from 
"© four to eight: he (hould looſe an ear : and if thar ſame Thief be 
I thereatrer taken with eight Pennies, he ſhould be hanged; bur if 
any Thiet ſhould be taken with 32, Pennies and an Farthing, 
he may be hanged,. 24 By the 7, A tat; Da, 2,13, ch, and 
rap, 13,1, 4, Reg, M4j, onedetamed tor Theft, who cannoe 
find 
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find cantion, ſhould be hanged, & cap, 16, Tt is ſaid thatny 
man can be hanged for leſſe then two Sheep - and by the 
Law likewayes of Birthiyſeck, a Thief ſhould not dye tor g 
much meat as he can carry upon his back- and cap. 18, a Thief 
being hanged and falling from the Gallows, is no mote to be py. 
niſhed, All which implyes clearly. that Thetc is of if 
own nature puniſhable by death, 3. By the $2, ad, F. 6. 
P, 11. Stealers of Pleugh Graith, or breakers ot Milnes, arety 
be puniſhed therefore, to the death, as Thieves. But be. 
cauſe our praRiques,is in this, a little arbicrary and uncerrain, ie 
will be fit to know that Theit in Scotland, is either puriuzd by 
- accuſation, which is atithe inſtance of a private 2cculer, or by 
way of inditement, which is at the inſtance of the Procurators 
Fiskal. If the purſuice beintented, by way ot Accuſation, it 
may be jucged by Barrons having power of Pitt, and Galloyy, 
or as our Charters call, foffa & farca,or by Sheriffs : buc if it be 
purſued by way of inditement, the Cognicion thereof belonpy 
co the Juſtice, Reg, Maj, cap. 1, Num, 7, But this diſtindi- 
on, is not well obſeryed, for the Sheriffs do proceed to judge 
The!ts even byCitation, 8&though theThiet benot taken with 
with che Fang, which is certainly an error, for all proceſſes upon 

citation againſt a Thiet, ſhould belong to the juſtices, | 
VIII, In the procedor before thele inferiour Courts, they 
do not condemn to death , except upon three Thetts, or that WWheca 
the perſon be taken with Fang , and he be likewile fawoſw Bro 
fur. As tothe three Thefts, I find no exprefle Law torit 
only,ſftat. Da, 2, cap, 17,where it is ſaid, if a Thiet be defamed I jhe;, 
at three Barrons Courts, and wants a Pledge , or Caurioner, 
then he may be hanged, or if he bedefamed, and cited in two 
courts, or in one, and be of ill fame likewiſe or as we ſay, there 
be pubiick bruirs and open fame that he is a Thier, then he 
may be hanged, But fimple fame is faid there, not tobe 
ſufficient to inter death, except that ill fame were nw 
ze 


Aſize upon Oath, Yet this is nowabſoler, for fame is.in no 
aſe ſufficient to inferr death, = 
'As to the three Thefts, 1 find the Civilians relate, that the 
Wehicd T hett, by the Ratucory Law of moſt places, is capital, and 
Wirſeems to be grounded upon, very gaod reaſons, for H who is 
Mott found committing the ſame crime, is preſumed by the Law 
wdeſfigne to make it a trade, Ang,,d 1, 8. dewi publica, where 
the committing of Thete twice, inftetrs this preſumption, 
The Law of Holland provides, that a Thiet ſhall be hanged for 
the third Theft, except it ſeem otherwayes juſt ro the Judge 
kecauſe of his age, or any other pregnant reaſon: and ordinari- 
three ſmall Thefts, areby Mathens ſaid nor to be conſtrued 
uch; according to the Law of Holland, as deſerves death : the 
Civilians do upon ſuppoſfician that the third. Theft is Capital, 
Weonclude, that theſe three thefts ſhould be diſtin, even as to 
tothe time, and that he is to be puniſhed with death for the 
Wthird cheft, though he had been formerly puniſhed for both the 
other two,, or though the former two had been remitted rg 
tim by the Prince - and -al'eit chey uſe many diſtin@ions for 
clearing whether a Thief ſhould be hanged for the third theft, 
where the fiſt two were not committed within his Territory 
& Juriſd;Rion, and ſo could nor be puniſhed by him, yet fince 
Capital puniſhment is not inferred by a ſtatuce againſt che third 
Theft, bur that the thi:d Theft is only puniſhable with death, 
becauſe the committer is preſumed to be irreclaimable - there- 
fore I think, that where ever the Thett was committed, yet 
forthe third Theft, the thiet ſhould be hanged; for albeir 
there be no expreſs ſtatute for that with us, yet, ſeing Gomeſp- 
wChaſaneus, and other famous Lawyers, atteſted this to be 
the general cuſtome of the world; TIthink it ſhould be tol- 
lowed by our Sheriffs and interiour Judges, who being deter- 
mined by that number , have ſome certain 1ule whereby they 
may be both limiced,. and warranded,, which is much es 
then: 
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then chat they ſhould be allowed ſcop, to break. out into4hy 
extreams of either-cruelty, or cowardlineſs, - 
The Law'ot Znglard divides Theft or Larcenry, into petty 
Larcenry, when the thing ſtoln, exceeds not twelve penc 
and its punifh:nent extends not to death, and grand Larcenr, |; 
when it exceeds twelve pence, wherein the thief is puniſhable 


by death, except he he ſaved by the book - * and if one ſteal tg wn 
the value of ſix pence, at onecime, and fix pence at another iſ 4, 
time, then he is guilty of death; but if two ſteal to the value WIC 
of eighten pence joyntly, each is guilty, at 


Common bruit, and open fame, of being an ordinary thief, W pj, 
is likewiſea good ground of making theft puiſhable by death, 
the thiet being taken with the fang, & h: fares famoſp ſve in- 
famati de pluribus furtis, ate ordinarily hanged likewile, as jj; 
clear by Clarus, Num 8, hoc tit, Menoch, arbitrariis Caſu, 295, 
And it is ſufficient rhat witneſſes depon of their credulity, @W 7+. 
and that they are informed by others, our Law calls ſuch 
de famiati de latracznio; and if hecannot find.caution, theold 1; 
Law appoints, that he ſhoul1 be proceeded againſt as it he 


: | 1 YT 
were a proven thiet , tor latro defamatuseFlatro probatus,are ſtill ho 
equipollent in our Law z But I think thele Laws too ſevere, gle 
and they are not in uſe, | l, 

Ha h . b-. ſ h , g 
IX, Asto the procedor of the Juſtices , it is becauſe theit Iſ 7, 
power is more eminent, that they areallowed to be moteatbi- ore 


trary ; but Ithink the diſtinion allowed by Civilians, will 
be very reaſonable, which is that, 7 furto ſimplici, in ſimple 
theft, the pain of death ſhould never be impoſed, but in quz- 
lified thefr, if the quality be ſuch as agredges the crime very 
much 5 Which aggravations are either taken from the thingitYY 6, 
ſelf, that is ſtoln, as in our ſtatutes, the ſtealers of Pleugh-N |» 
oraich, cutters and deſtroyers of Pleugh, and Pleugh-graith 7, 
in the time of teiling; and cutters and, deſtroyers .of growing 
trees, Or breakers of Milnes, or of leading corns, or feyyel, are 
to be puniſhed to the death, as thieves. 82, 4, 11, P, a 

| an 
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ad hochets and:killers of Oxen, horſes, and'other caetel, are 
puniſhable by death, and confiſcation of movables, as welb 
commiteers as recepters, AZ. 110. p, F4,'6, and upon this 
were hanged, for killing D»vwlanerk's ſheep, 20, Feb, 
1666, Albeit ttwould appear, that that a&is only co-be ex- 
tended to-labouring cattel. Mota, this isa cafe whereln T hete 
may be committed, without carrying any thing away; for'the 
doing of theſe wrongs, withone carrying away the things 
© wionged, is conſtantly declared co be Theft, & per conſtituri- 
Bf nem Frederics Secundi deftat, Y. agricultores , the ſtealing 
& Pleugh graith, is puniſhed, as a particular crime. 
 X, Herdſbips, likewiſe, which.is, the driving away agreat 
"| many Cattle, called by the Civilians, -crimen abigeatns, is 
Bl likewiſe by 4jze Law of all Nations, and'particularly- by ours, 
BE puniſhed witLwteathy but though lex prima die, de abigeat: fay 
if that abiges ad gladium dentur, Yet Matheus doth incerpr er, 
Fl that not to be meant, dz #/1i0.[upplicie, but only de [ude gla-, 
| diatorzo, and with this agrees, /, 2, To Tar antaerur runnuue rove” 
BY dw poi: : Buritchey went with arms, they wete' puniſhed 
'E with death, as the Scolia of the Bafslicks obſerve, Tr may be 
© u(ctully obferwed, that choſe who-drive away Herdſhips, cum 
gladia, with arms, are' puniſhed by dearh, becaufe' they are 
BE rather Robbers: then Thieves, 2. Theſe whodriveaway 
great Cartle, aremoreto be puniſhed, then theſe who drive 
away thelefſer, /, 1, f. de abige, 3. Theleare tobe moſt 
ſeverely puniſhed, who live in acountrey., where that crime 
s moſt frequent, and therefore our Highlandcrs are moſt (e- 
'f vercly puniſhed, 4, Theſe that drive-away cattlefiom' the : 
helds, are more co be puniſhed, then theſe who drive out of 
P houſes, becauſe Cattle in the fields have-no guard bur the 
'f Law, 
X I. Theftealing likewifeof a thing aonfectared'to-'God, 
;| *8grages.ſo the Ther, as' ro,make te-puniſheble by dearly, ' anil 
thiswascalled- Sacritedge by the Civil) aud" Cangon Lav, 
| | er @ 1 } 13! bi, 1." ami 
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extreams of etther-cruelty, or cowardlinels, 


The Law'of Znglard divides Theft or Larcenry, into petty 


Larcenry, when the thing ſtoln, exceeds not twelve pence 


and its punifhment extends not to death, and grand Larceny, 
when it exceeds twelve pence, wherein the thief is puniſhahle 
by death, except he he ſaved by the book - * and if one ſteal q 


fhevalue of fix pence, at onecime, and ſix pence at anothe 
time, then he is guilty of death; but if two ſteal to the value 
of eighten pence joyntly, each isguilty, | 

Common bruit, and open tame, of being an ordinary thi 


is likewiſe a good ground of making theft puiſhable by death, 


the thiet being taken with the fang, & hr fares famoſps ove ine 
famati de pluribus furtis, ate ordinarily hanged likewiſe, axis 
clear by Clarns, Num. 8, hoc tit, Menoch, arbitrariis Caſu, 295, 
And it is ſufficient rhat witneſſes depon of their credulity, 
and that they are informed by others, our Law calls ſuc 
de famiati de latracinio; and it hecannot find.caution, theold 
Law appoints, that he'ſhoul1 be proceeded againſt as it he 
were a proven thief ; tor latro defamatusFlatro probatus,are ſil 
equipollent in our Law, ButI chink thele Laws too ſevere 
and they are not in uſe, | 

TX, Asto the procedor of the Tuſtices , it is becauſe thei 
power is more eminent, that they areallowed to be motearbi- 
trary ; but Ithink the diſtin&ion allowed by Civilians, will 
be very reaſonable, which is that, 7» furto ſimplici, in ſimple 
theft, the pain of death ſhould never be impoſed, but in qui 
lified thefr, if the quality be ſuch as agredges the crime yt 
much z Which aggravations are either taken from the thing! 
ſelf, that isftoln, as in our ſtatutes, the ſtealers of Pleugh 
oraith, cutters and deſtroyers of Pleugh, and Pleugh-graith, 
in the time of teiling; and cutters and, deſtroyers.ot growiny 
trees, Or breakers of Milnes, or of leading corns, or feyyel, att 
to be puniſhed to the death, as thieves. $2, A, 11, P, F,b 
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lad hochets and:killers of Oxen, horſes, and'other cartel, are 
puniſhable by death, and-confi{cation of movables, as wetb 
WY commiceers as recepters, AW. 1.10. p, F4,'6, and upon this 
14 were hanged, for killing D»wwlauerk's fheep, 20, Feb. 
W 1666, Albezt itwould appear, that that a&is only co-be ex- 
ol teaded to-labouring cattel. Nora, this is a-cafe whereln T hete 
of may be committed, wichour carrying any thing away; forthe 
doing of theſe wrangs, wichont carrying away the thins 
wonged, is conſtantly declared co be Theft, & per conſtituri- 
am Frederici Secundi deſkat, Y. agrieultores , the ſealing 
| Pleugh graith, is puniſhed, as a particular crime. | 
X, Herdſbips, l:kewiſe, which-is, the driving away a great 
many Cattle, called by the Civilians; -cr#men abigeatus, is 
likewiſe by #he Law of all Nations; and-particularly- by ours, 
puniſhed witL «cathy but though /ex prima die, de abigeat : fay 
that abiges ad gladium dentur, Yet Matheus doth incerpr et, 
that not to he meant, dt #/1io-[»pplicie, but only de [ude gla-, 
diatorio, an&with this agrees, /, 2, To Tov-antaarur nunijue woe ” 
Atv (atv 8% 457 2 RUE it they went with arms, they were puniſhed 
with death, as the Scolia of the Bafolicks obſerve, Tr may be 
F uſefully obterred, that thoſe who drive away Rerdſhips, cum 
gladio, with arms, are puniſhed by death, becaufe' they are 
rather Robbers: then Thieves, 2, Theſe whodriveaway 
great Cartle, aremore to be puniſhed, then theſe who drive 
away thelefſer, /, 1, f. de abige, 3. Theleare tobe moſt 
ſeverely puniſhed, who live in acountrey. , where that crime 
is moſt frequent, and therefore our Highlanders are moſt fe- 
verely puniſhed, 4, Theſe that drive-away cattlefrom'the 
helds, are more co be puniſhed, then thefe wha drive out of 
A houſes, becauſe Cartle in che fields have-no guard but the 
Law, | 
X I. The ftealing likewifeof a thing' aonfectated to-'God, 
J Iggrages:ſo the'Thefr, as ro. make tr-puniſhible by dearly, ' antl 
thiswascalled- Sacritedge by the - rr aud” Carinon Eaves, 
| } Dd! | ant 
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and was diſtinguiſhed into ſeveral degrees, as 1, Tfa thing $g: 
cred, was ſtoln -out of a ſacred place , 2,. If a- thing (g, 
cred was ſtoln. out of any place,. 3,. It a thing not Sacred wy; © 
' ſtoln out of aSacred place : But thir two laſt are: not proper. 

ly: Sacriledge,, Wirh us there are no formal Confecrations 

uſed of Churches, Veſtments,.Cupps, 8c. and ſo we have ng 
ſuch formal crime, as Sacriledge z nor have we any a againſt 
ic... Yet [think,, to ſteal any thing deſtinat;to Gods ſeryice, 
and even to ſteal any thing our of a Church, deſerves to be py: 
niſhed with.death,, And this Theft is aggraged with us, noe 
only from the natureof che thing ſtoln,. but more trom the 
placez-and thus alſo Murder, or mutilation,. committed within 
the Church or Church-yaurd, is more ſeverely puniſhed then 
other Murders 3,and wich us theſe who ſteal our >f Churches, 
are ſtill-hanged, or who ſteal what is dedicate, or ſerves the 
Church, as Baſons. &c. | 

- X II, Lhe';nexe aggravationoof Theft is from the perſon 
who.commits.ic,.and-thas Thete, when commirted by landed 
men,, is puniſhed with-us as. Treaſon,. A&,50, p, 11,7, 6: 
che words are,,that it. it ſhall happen any:landed man to be 
lawfully and orderly convict of common Theft, recept of theft, 
or Stouthreit: he ſhall incur che crime and the pain of Treaſon; 

Thereaſon-indutive of this act was , becauſe: it was eafier tor 
landed men. to-commit, theft, , then: for any others, and {6 

it ſhould be more ſeverely puniſhey, and theſe alſo wanted all 

pretext of neceſſity, -or ruſticity,, and muſt- be preſumed to 
be extreamly. mean and malicious perſons, whom the Com- 
mon-wealth might well want; ; and whorg they ſhould not ſuf: 
ter: but i-may, be-here'dqubred who are theſe, who are by this 
at. to be accompred landed men, - And it would appear, 1; 
That only ſuch as have themſelves, or their Predeceflors,. been 
Intett, are only. ſuch,,for,usl/s ſaſina nulla terra,and ſoa diſpoſi- 
\tion or charter ora,reſignation z# favorem,.. makes not a thiek 
to fall under thecompaſieof this Act; Yer:ſome think:an Heir 
ſerved and retowed, doth fall within chis figaification, though 


_— - 


kebenot Tnfeft, becauſe his lying ont is his own fault, and o 


KF ſhould not defend him, - 2, 1 chink that a perſon who was 


oncea Barron, if he be thereafter denuded, talls not under it, 
for albeit ſexvel baro is ſemper baro in our Law, Yet that max- 
ime holds only preſumptive; and if it be proved that he was 
aually denuded, that will liberat him fronr'vicious intromifſi- 
on, much more a:crime that deſerves tortaulter and ſtatutory 
crimes, are not robe extended, | By ordinary theft in this a& 
ismeant, theft without any aggravation of violence, herſhips, 
&, by ſouthreit is meantviolent and maſterful thefr, And 
25 this kind-of theft hath the diſadvantage of being treaſon 

ſo it-is/juſt char it ſhould participat of all-the advantages whic 

areallowed to thoſe who are purſued, astraitors, ( &< ew [e- 
quuntur incommoda eum debent ſequi commoda) and hank 
no inferiour Judge is Judge competent to a proce(s founded 


 upon:this ſpecies ob thefr, as was found in 7u/y, 1668, where 


a proceſs intented againſt a landed man, before the Sheriff of 
Wietown, was Advocat to'the Juſticesupon this reaſon, albeic 
it was alledged that this a& being conceived i#odinm, and for 
repreſſing ofttheft, it 'was unreaſonable that it ſhould not be 
quarrellable beforeevery Judge, for thereby many would be 
deterred from purſuits againſt landed men, And albeit the 
puniſhment was in this theft, greaterthen'in others, yer the 
relevancy ang probation wasno more intricat here then in other 
caſes, 2, - It wasalledged thar the purſuer reſtrited his Li-- 
bel to ordinary thett, which the Juſtices found he could nor do, 
becauſe the relevance, and'probation would be, eadem utrobi- 


que 3 and alþbeir'the pairty would reſtrict aslaid'is , yer the 


Kings Advocat might, at any time thereafter, found a Proceſs 
of foretaulter, and rfeeded no more probation : as in'the caſe of 
Tohn Wauch, though the Sheriff of Selkirk had only fyned the 
thief, yer the Lords ſuſtained a declarator of eſcheat upon thar 
fame verdict, whereby the thief was found by them guilty of 
thefts forthe Lords thought that -privat patties could by no 
2 de- 
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declaration nor deed of theirs, prcjutdge His tMwieſbee's intereſt. 
ſo that from chis ground, -it\may be debated, that when a lag. 
- ded man is purſued for thefr, chepusſuer cannot reſtrithis pue. 
ſuite to a purluite. of oommaen thetr, As alſo, that chepyr. 
ſuer failzieing to prove,in this caſe commits 7realon, becauſe he 
who pu-ſu:s any man for treaſon, if he'be found calumnij 
commits treaſogn.. It may be deubted-alfo if the Council can 
mitigar the puniſhmeat here, ſeigg they cannot remit Treq. 
jon; Yet, ia thirScacutory. Trealons the Council ordinarily 
mitigats or converts the puaiſhment,, Nor ſee 1 any reaſon, 
why it may not. be alledged that thefe in landed men, israt 
made treaſon by this-A&t,. but is only. declared puniſhable a; 
treaſon ,. and. Thetc,. that.is, nor tobe judged as treaſon, 
though it ſhould be punithed as ſuch, for theſe two are differ- 
rent... 

X ITI, This crime of Theft becomes ſometimes atrocions, 
and ſo-ſhould be puniſhable by death, becauſe of the irreclaim- 
ableneſle of the affender, amd triple theft is capital in interionr 
Courts,. though the things ola be very-inconfiderable, be- 
cauſe this ſhews 2 habic or double their, if the thing ſtoln be of 
great moment: Andby the firſt Statute, Da 28,4. A thief bz- 
niſbed, being taken. again in theſe Terrirories, from which 

+ he was baniſhed, may be proceeded againſt with all ſeverity, 
and the breaking of park Dove coats, 8c, is punifhable by 
death at the third cime, Ad, $4, Fe 6,7. 6; 

The way likewiſe whereby the Theft is commicted, makes 
it oft deſerve to be capital, as the ſtealing by falſe keys, ar 
breaking houſes, . and inchantments, and if ur be commitreed 
maſterfully,. ( as we uſe co ſpeak ) which is: called Srouchs 

_. reit with .us, and Roboria; by the Doors: then it: deſerves 
to be capitally-puniſhed , but of chis afterwards; 

Thett is likewiſe aggraged fnom the; rime, as ſtealing in che 
night is prune by death ,. if the- theit defend himſclf, and 
bearmed. 4. furem, ff, 44.1, Corn, dt ificar, bucwith war 

Fay 
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rally a thief breaking houſes in the night may be killed by the 
ſoa invaded, #22, Ch,2.p.1.ſef.1,which may beextended 
alſo to ſuch thieves as-are preparing to break the houſe, or who 
have done it already, and to ſteal any thing inthe time a 
Houſe is burning, or when a Ship is wracke, or intime of tu- 
mults,. or general deſolation, were highly puniſhable by the 
C:vil Law, either pane fuſtium cum relegatione vel in metal- 
lum, And with us I think ſuch thieves thould dye, for both 
they add afflition-to the afflicted, and ſo ſhew very much 
malice, As alſo the commutting T hett is then very eaſy, apd 
to thele cales I may adde thett commitred in time of Peſti- 
lence,. 
XiV. As theft is aggraged by theſe, ſoit is extenuat by 
other circumſtances, as x, In cafe of neceffity, as ſaid is, . 


' 2, Awifeſtealing from her own husband, is not ſo ſeverely 


to be puniſhed as in other caſes, for in efte& ſhe hath ſome in- 
tereſt, and therefore by the Common Law this was not pur- 
ſuableas theft, ſed aFFione reram amotarum. |, = ſervo, S.. 
item placuit, ff, de furt. but with us, rhe Kings Advocat may 
purſue either wife or husband ſealing from one another, 
though the parties cannot, For it is tobe preſumed thar: 
there1s too much malice 1n ſuch purſuices, and that the pur- 
ſaer deſigns in that caſe rather to be free from the marriage, 
thento havethe Crime puniſhr, 3. He who ſeals from hfs 
debitor, who will noe pay him, or ſteals what. was robbed 
jrom him, is puniſhable, bur not by death, Clar, .mmm, 20, de- 
fort, 4, He who ſteals a thing of ſmall value, ae minims non 
carat lex, of which formerly, 5,. It the-party from whom 
the thing was ſtoln, declare that ic was not away-taken with- 
out his conſent; ſome Lawyers think the crime is thereby 
pu-ged: Which opinion others allow-nat except it be alfo- 
proven, that there were preſumptions of a prior conſent, as the 
ſealers good fame; his friendſhip to the party-acculed, the res 


kxtion by affinity, .or conſanguinity, . &c,. but with us if the 
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-intormer ſwear not-the Libel, and depon that the thingwy 
ſtoln, for ought he knows, the Libel will not be ſuſtain 61 
the taker had probablereaſons, to preſume the things takenby 
him tobe his own, then he -is excuſed fromCriminalpuniſhment, 
Tpoe THY YL g0p ation Tape Tepara: (uruoiy, ad cividlemqueſtionem tranſ- it 
miltitur, 1,1, J, «lt, mir anaraor, 2 

X V. Thereare with us other ſtatutory thefts, which are 
not ſo of their own nature, but are to be puniſhe as ſuch, as the | 
breaking of Milnes, &c, A&, 82. p, 11, F,6- ASalter, gr 
Coalyer alſo, leaving his maſter withoue a {ufficient Teſtimg. 
nial , or at leaſt a ſafficient-reaſon given for his removal, and 
atteſted by the Bailie, or Magiſtrat of the place, are to bers 
pute and puniſhed as thieves, A, 11. p.18, F,6. but it would 
appear thar ſuch only as receive fee and wages from others, are 
only puniſhable as ſuch, but not otherwayes, and really it were 
unreaſonable, that a poor Coalyer or Salter might not leave 

that-trade, either to take another trade, or for ſickne(s,or an 
other cauſe, and that a& ſeems only to hinder their going from 
one maſter to another, 

Stealers of Pyks one of ſtanks, breakers of Dove-coats, Orch- 
ards or Yards, ſtealers and deſtroyers of Hives, are puniſh- 
able as thieves, and this is ordained to be a poine of dittay, and 
the unlaw to be ten Pound, and mends to the party, contorm 
to the Skaith, 447, 69, P, 6, F. 4. but by the 33. A, 2, 
P,F, 1, ſtealing of green wood by night, or peilers of barks of 
crees, ſhould pay tourty-ſhillings ro the King , and aſlyth the 
Party, 4@.33.2, Þ,F,1,But thereatter by thet2 A&f,q. P.F.5, 
the breaking of Dove-coats, Coney-gairs, Parks, or ſtanks 
( 7. e,) Ponds, is declared-to be puniſht as theft, bur ſeing that, Wtti 

appoints not that it ſhall be thefe, it may be doubted it it 

ſhould be repute as theft, as to the other diſadvantages. 
I find that-upon the 25, of July, 1623; two fellows called FCc 
Raith and Deane, are ordained to be hanged for breaking of Ih! 
Yards, ſtealing of Bee-skeps, and ſtealing of Sybews, my 
l 4, 
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$4, 49, 6,P.F, 6; the deſttoyers of Planting, haining-broom,, 
ollicie, are tor the fi:ſt appointed to pay to the owner the 
zyail, and ten ponnd for the ſecond, the avail and twenty 
pound for thethird, the ayail and tonrty pound, and if they 
benot reſponſa], to be put in Priſon, and in the Irons for 


Weigh dayes, for the ſecond, fifteen dayes,. for the third a Mo- 


neth,and to be ſcourged ar'the end of theMoneth, By whichA&: 
[kewiſe, che breakers of Dove-coats, Conyingairs, and Parks,. 


W:re to beepuniſhed the ſame way, if they be nor teſponſal, =_ 


xeto hanged for the third tault, It is obſervable, that thoug 
theſe perſons abovenamed were hanged for breaking of Yards, 
yet there is no watrant, therefore by that Act, chough there: 
he for breaking of Dove- coatsand Parks, and ſo we may per- 
teive, that the former aQ'is norabrogated by this AR- And 
this AR declares, that the puniſhment here preſcribed ſhall be 
without prejudice tocall the defenders at JuſticeCourts,and all: 
the innovation-introduced by this act,. is that the offender may 
betryed in thircaſes, by the Barron, or Lands-lord, within: 
whoſe Lands the wrong was committed, it the offender be ta-- 
ken reid hand; ( whereas Land-lords: are not Judges compe- 
tent) and by the Sheriff, if they be not taken reid hand, 2; 
There is allowed by this At,a power to Land-lords, to Judge: 
inthe caſe of wrongs done to their own: Tennanrs, which 
rgulariter was not lawful, - It is likewiſe obſervable, that this: 
and the 12 A&, F. 5. p. 4; addsſtill without the good: will of 
the owner, So thar I think, that albeit the owners declara- 
tion benot ſufficient to abſolve the thief in other caſes, yer: 
think it is in this caſe, and chat for theſe two reaſpus, becauſe 
tliis ſtatutory theft, is only introduced in favours of the owners, 
and this Clauſe had elſe been uncneceſſar, 2, It is prefumable 
that the owner would not: refuſe his conſent to kill a Deer or 
Coney,and thiswe may obſerve,that the words1nwito domin, 
inthe definition of thett, are not abtolutly unneceſſary, as ma- 
dy Lawyers carping!y.obſerve, andthatin ſome caſes, the =. 
cnt+ 
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ſent. of the owner may defend the Party, 3, Itmay beg; 


ſerved from this Ac, that theft ſhould be proved by conteſſing 
or witneſſes, and though ather crimes.may be proved. by prg. 
ſumptions, yet this ſhould not, ſeing death is ſo exorbitanty 
puniſhmenc, 4, Itis obſeryable, that the Sheriff-depure, & 
otherDepurs, may fit, in caſes belonging to the Sheriff himſelf, 
and that the Declinatur which is ſufficient againſt che ane, ex« 
cludes not the other, To take Doves alſo, which belongs 
their Dove-coats,or to kill chem, is repute thett,/, Pormpruin, 
&. Pompontus ff. fam, eriſc, and by the Doors, Chaſſ, fal, 


1434. for ſeing theſe creatures ate ordinarly tame now, aud i 


that by the cuſtome eſpecially of the low Countries there are 
 fewor no wild Doves, it follows that it ſhonid be unlaw!tulto 
kill or ſhoot them, as it is to ſhoot or hunt other wild beaſts; 
The ſtealing likewiſe of Bees, which-are kept in hives, was ac- 
compred thefc, /, Pomponins, S, Pomponius, ff. fam. eriſc, and 
by the Law of Germanie, Berlich; conclu[, 50, For which 
thouzghan arbitrary puniſhment ſhou!d be regularly inflited, 
yer it the Bees ſtoln be of great value, or if-the committer hy 
been frequenely deprehenged in thelike guilt, then the Dv 
Qo:s are of opinion, that even ſtealing ot Bees may. be puniſhed 
by death, Fac, de Bellowiſ, pratt, crim. Cap, 29, num, 32, \t 
I chink our Liw juſter, which conſiders more the habit ofthe 
offender, then: the greatnefle of the offence, Stealers likewiſed 
Py ks out of ſtanks, was forbidden; but nor-punithed by the Ce 
vil Law, but by the cuſtom at all Nations, itis now puniſhed 
arbitrarly according to the differing circumſtances. Berlich 
conclu/, 5.x, | 
XVI. Artand part depends in this, 25 in other-crimes, upd 
circumſtances, 'but the ordinary rules prefcribed/by F arnur 
cins queſt, 168, are, 1. That he who givescounſel, arg® 
{wades.to ſteal, is punithable as:the Thief, 2, He who 
fiſts, eſpectally it he partake of the Thete, is guilty, though 
be not aQually-preſear, 3, He who recepts:the thing to 
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by the Civil Law. canatss, ora defigne and efliy to ſteal, if no 
theft veas committed, was nat punithable as Their, /[2ulgarisf, 
de fwrt. where it is laid, that he wha cared anather mans C 1o- 
fec-upon deligne to ſtcz), it he touched-nothing, is oaly puniſhe 
gble aff rave injuriarum {3 pucvi, wel de wifiui iutravit, And 
wich us, I chiak chat eflaying ro-(teal, thauld nec be puniſhed 
with death, ſeing the eſlayer might have repcnced, and ſei 
fartum eſt contrettatio ret aliene,lo before he touch any thing, 
think he cannot be called, nor conſcionably puniſhed as a 
Thief, He who ſhews the way to a Thief isnot a Thief, 


| #dufas Twguyor7t THY of oy wi £51 ASFTYs, Bur with us this mighe 


be eſteemed art and part by that Law likewiſe, it one broke 
the gate upon revenge, and another entered and ſtole, the 


breaker of the gate would not be lyable for Thete ,, 
Td yay apapriUaTt, anoTwy dialhegioy Te Srerxerai, Ll. 53. Boſil, 


h,t, and yet T think, that he who brake the gate would be ly- 
able for the price of the things ſo ſtoln, becauſe he occaſioned 
by unlawfull means the things co be ſtoln-Law has determined 
generally, that ut furtum nemo facit ſine.dolo mals ita nec oper, 
& conſilium fert ſine delo malo, & is conſilium dat qui furtam 
perſuadet, & wi opem fert qui miniſterium furto prebet, 
noufurev £1 pu0 © THY XACT; VTorIojutr ©, 0F% Saku ds buTYioiar, Tex Bowe 


dutay e71 Th x2 071 Tapepyoutres. — 
And Iconceive that there is in Law and reaſon, a great 


difference ro be put betwixt theſe crimes, which are only 
commicted againſt our fortunes, and in caſes which may be 
repaired; wherein actual loſs ſhould be more conſidered then 
attemprs, and theſe which are irrepairable, when committed, 
and are attrocious,and concern the ſafety of ouy perſons, where- 

inattempts ſhould be highly puniſhed, | 
It he whoſe goods are ſtoln, does require the maſter of the 
Thief, or him-in whoſe obeiſance he is, or with whom he is 
found, to deliver him up to him, that Juſtice may be done 
Ee uUpoR 


upon him, the maſter or ſuſtainer of the Thief, ſhoutd eiths 
deliver him up, or preſent him to juſtice, elſe he is guilty of the 
crime, and are and part thereof, F. - 5. p. 3, 4, 2, And 1l. 
beic the word obeiſance;” here uſed, would ſeem to include yy, 
Gls, yet it ſhould notextend co-thelſe, ſeing it is reſtri&ed 
the a to maſters and ſuſtainers, and by/uſteiners, are meane 
fach as encertain-the Thiet ac-bed and board, 
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TITLE XX. 


Theft-boot and Recept. 


<— 


Ee ns m_——_— C__——_———_—_—_——s 


1, What is Theft-boot, and by whom committed, 

2, Whats recept of Theft, 

3. Howrecept of Theft is puniſhed, | 

4 The principal Thief ought to be diſcuſt before the Receptor, 

5. How the husband is to be puniſhed for what vs found with the 
. wife, & econtra. 

6, How Servants are puniſhable for the Maſters theft, 

7, How buyers of ſtoly goods are lyable, 


_Y: Heſthoue is committed by ſecuring a Thief againſt the 
puniſhment due by Law, and properly it is-when She- 
riffs and other Judges who (ell a Thief, or tyne with him in 
Thettdome, committed, or-to be committed, P., 13,F, 6, AGF 
137.and the Lord ot regalicy, committing this crime, lofles his 
Regalicies and Barroaies, id eff, his Offices and Jurisdictions, 
$Lord otRegalicy. and as Barron.and'the Juſtices and the She- 
riffs loſs liteand goods, - T hejt-boot is alſo committed by an 
other perſon who takes aranſomefrom a Thief, when he finds 
him with the fang, 3, Whena'party who was leafd, tranſ 
ads with-the Thief, and paſſing trom the purſuice which is 
Puniſhable, becauſe the REN Rny by the crime wronged er 
23S We 
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| y 
well as he, and his I ajeſty having jus queſitum to the moye. 


ables of the offender, ir isunjuſt , that any private-Party * 
ſhould have itin his power to indemnity the Ex and I 4 j 
albeit thir two laſt ſpecies of Theic be not expreſly contained 1, 


inthe A, yet ſeeing the at bears, that Lords ot regalities, 
Sherriffs, nor others, ſhall not ſell, &c, under the word - others fore 
generally all tranſgreflors are comprehended,aad by the 2; 47 ket 
1; P, T,5,. itis declared, thar he who tranſadts with a Thief, MW :4 
for Thett committed againſt himſelt, ſhall be guilty. of Thelt- 4 
boot,. and ſhall be puniſhable as the principal Thiet, from I 44 
which it appears, that the puniſhment of Thetr-boot in private ,, 

perſons, 1s the ſame with the puniſhment of the thiet , where. 

aSin the fi-ſt 4, P, 13.F. 6; there is ao puniſhment ſacucad { 
againſt private perſons who are guilty of Thett=boot, only + IU v4. 
gainſt Ju'ges tranſaRing or ranioming, and Skeen, werb, Bute, {1 
defines Thett- boot to be when any perſon agrees with a This, W 74, 
or puts him trom the Law, And yet Iremember that.in 7 as,  '515 
1665; Angus Mackintoſh,being purſued by theSheriffeDepure I x, 
of Inverneſs, . tor Thett-boor, as he who had componed with © #4. 
2 Thief who had ſtoln ſome meal trom him ; the Lords of Seb If ,; +) 
ſion «id Advocat this purſuite to themſelves, becauſe they jive 
thought this crime of Thett-boot in deſuetude, and therefore cep 
they reſolved to hear it themſelyes, rhar rhey might clearlyde- reip 
cermine what Theft-boot was, and how tar it was to be exif (9 


tended. Iiſhe 
11, The Civil Law knew not ſuch diſtin crime as recept Il 111, 
of Theft, bur it was comprehended under the definit yy; 


on of Theft, for recept is defined to be occultatio latronen Þ titic 
vel malefitorum ab eo qui litronem apprehenaere poterat pecunic file 


wel furreptorum parte accepta, 1, rt. f de vecept: it is. the wiltul thre 
concealing or pony a Thiet by him who might have ts iſ ow 
ken 1nd apprehended him; and that eirher for money, ora pail iFy 


cf the ſtoln goods, . trom:which definition -it may be inferred, 
1, That (och as lodge Thieves in Idns, are not lyable forme” 
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cept, except it be likewiſe proved cha? they knew the perfon 
lodged to have ſtoln goods, which-ignotance will nor excuſe, 
# ir be affeted and deſigned ignorance, as it all the neighbours 
knew, or if it was intimat to them, or if any perfon ottered ro 
info: and the Inn- keeper would not know, or if the gueſt of= 
fered an extraordini:y reward, or offered to-bribe feryancs, or 
kept 2 ve y jealous watch, which preſurmptions may infer an 
athirrary puniſhmenc, but nor death, 2, Ir may be interred 
that the lodging a kinſman, a wite or husbands entertaining 
one another, will noc.interr, recept, becauſe that is preſamed 
td be done rather, out of love, then-avarire or dote, /, 2: 
" d2 recept, Which was extended. as Chaſian, obſerves, ruby, T, 
3, N,13, toa Miſtris concealing her (weer-heart : In all 
which caſes the receptors ateonly to be excufed, if they com- 
municat notiin che Thetr, . for elle they are to be puniſhed as 
Thieves, for that is not the effect of love, bur ot traud, . 
TI.Recept of thett with Us,is punihable as the principal thief, 
Stut,21,.Alex,2, Where it is ſaid; that whoſoever ſhall recepr* 
the thing ftoin w-'llingly and knowingly, he ſhall be puniſhed 
&$the principal Thict; and from this it maybe concluded, chat 
recept with us, is properly, when: the thing ſtoln_ is res 
cepted, and noe when the ſtealer without the Theft: is re- 
teipted ; for tqas the recepring of the Thaet, / it appears only 
to be puniſhable , when Lecters ot Intercommuning are pub- 
liſhed, -,prohibiring all the Leidges to recept or fortifie a 
milefator, elle Letcers of Intercommuning were unneceflaty ; 
tt ſee I why the receptor ofa Thiet ſhould be ina worte'con+ 
Uition then the receptor of a Murderer'z and our praftice (peaks 
fill of recept of Theit,nor ot Fhieves, ar leaſt receptotthisma-. 
kite falls not under this ſpecial crime, but 6hly under the Thief 
geheral crime of ,recepting maletaRors, but'!t the recepZ1r of a 
lake money, or good deed, torthe recepringevenhis perſon, 
Uraſy,he is guilty of Theti-boot, but by.che 23,4727, 1,F, 6. 
BE... | a Ic. 


214 T heſt-boot. 
Ir is declared, that whoſoever intercommuns with Thieves, 
aſſiſts them in their chefcous ſtealings, or deeds ,cither in going, 
or coming, or gives them meat, harbour, or aſſiſtance, or ryſts I mrr 
with them any manner of way, they ſh1ll be purſue, either Ci. E 
villy, -or Criminally; bar this a& ſtrikes nor againſt ſuch a Þ the 
have entertained che Thiet any conſiderable time, atrer the I thef 
commicting of the Thett, and betore Letters of Incercommu- I gra 
ning weie execute, the 
I'V. The receptor with us cannot'be puniſhed, or tholean = is8; 
Afſſize, till the principal thiet be firſt convie , tor it he beaſ- ſ ma) 
ſoilzied, the receptor-cannot be puniſhed, $2at, David 2, cap, BY be, 
29, but by the B3, cap. quon, attach, it was only declared I the 
that the receptor thould not be puniſhed cill che principal ws iris 
either convict or attained, z, e, accuſed with us, Now it is 1n- |Þ tor, 
violably obſerved, char the principal thiet ſhould be firſt dif I the 
cuſſed, as was found and in Anne I cep! 
1663, averdit againſt George Grahame, before the Juſtices, I int 
finding him guilty of fraudulent uſing oft a Bond, was reſcig- WWcufl 
ded, becauſe the principal thief was not firſt diſcuſſed: the  \ 
caſe was this, Achmuty, granted a Bond tothe Lady Bairfon, ban 
for eight hundreth Merks,. ſhe aſſigned it to George, but there- I defe 
alter payed him another way, and retired the Afſignation, and Ill hus 
aitet.this ſhe pur both Bond and Aſſignation'in a Bonnet caſe, £ pur 
and Georze having come bythe bond {( as he pretended from I the 
Miſtris 8:{/;zzg, Daughter to the Lady, whoalledged ſhe had I ne 
o0t it from her Mother for debt ) he ſends it to Ireland, and © oth 
recovers paymenc, whereupon he was purſued for'fraudulent | 
uſing, and recept, and his diſcharge ot the former affignation I isn 
was produced, andthe Bond was proven to have been in the Il faid 
Ladies cuſtody, W heteupon he was convict by the Aﬀſize, = tho 
but x+is verdict was reſcinded with the Juſtices Tnterlo- © Whi 
quutor, becauſe the Libel was not relevant, rill Maſter and ate 
Miſtris 8:{fngs, had been fi: ſt diſcuſt, and the verdict was un» 
juſt, becauſe ir was not proved that they faw George a 
cliyer 
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deliver back the Bond, and the general d iſcharge might have 
been given, (pe numerandepecunie: and- if (uch uſing as this 
might be termed Thelt, all ations of exhibirions would be 
rrned in pu: ſuits for theſt, 

But it may be doubted, whether if the Principal Thief dye, 
the receptor may be puniſhed, ſeeing after death the Principal 
theft cannot be enquired into, for though thar priviledge be 
mranted, quo ad the diſcuſhon, yet it-inferrs no indemaity to 
thereceptor ; and we ſce, that where the henefite of diſcuſſion 
spranted ro Heirs or Cautioners , he who hath the benefite 
may be pur{ued,if the party who would have been firſt diſcuſt; 
be, in ſolvendo,and the reaſon of this maxim ſhonld hold, when: 
the Principal Thief is alive, and not when he is dead,is, becauſe 
tis preſumable thar the purſyer is malicious againſt the recep- 
tor, for elſe he wonld conbelefle purſue che Malefaor who did 
the moſt immediat wrong to him, which it is probable there- 
ceptor knew not, It mzy bealſo doubted, if the Thief dwell 
in England, or in France, whether the purſger muſt firſt diſ- 
cuſſe him, 

V. If the thing ſtoln by the wife, be found with the hu(- 
band, he is not to be puniſh-d, except he expreſly promiſe to 
defend his wite, or warrand her; but it the thin? ſtoln by the 
hosband be found under the wites keys, or under her care, ſhe is 
puniſhable as a thief, Srat, Wil, c, 19, & quoy, attach, c.12, but 
theſe Chapters are confuſed, and Je prafFica both man and wite 
ae lyable, it they were acceſſory to any others Thefts, but.no 
atherwiſe, 

Albeit-the concealing of Theft be Criminal in others, yet it: 
snorſo ina wite, ibid, And yet the husb1nds autho-ity is 
fad not: to be ſufficient; todefend 'her in atrocious crimes, 
though ſhe be obliedged , generally'ro obey him, .;b:4.. From 
which ic may.be obſerved, firſt, That' thetr is accompted an 
Utocious crime,. for thar-Chapter treats of Theft, albeit this 

« 4 4 j be. 
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be much controverted amongſt the Doors, who afters 
debate, whether Statutes orderingithe pracedor\in atrociog 
crimes,generally thould be-extepded tg Thetr, which they tee 
co the arbitration of the Judge, wha is to. Judge according tg 
circumſtances, And certainly, picking, or petty The't, is not 
an atrocious crime, except where the Thiet mace a tiadegt it; 
amongſt other inſtances of this, I (hall oply:.cite Robert: Loudy, 
who was only banithed for theft, and pick: y, 496-26 38. buy 
thett joyned with violeyce and rapin, Routh-reit 1s atrocious, 
2, Ic is obſervable trom that text, that inciimes that ar 
not atrocious, per 4rgumentum 4 contrarte, Obeience tothe 
husband, excuſes the wife, | 
VI. Ic is ſtatuted, v.g.that ſervancs are obliedgedito reveal thei 
maſters their, elle they aregyilcy. Fromwhyjch ic may beds 
bated, that a ſervant who lete his maſters ſervice 1n1mediatly, 
though he was in company with him at the comitting ot thetr, 
is not puniſhable for his being in-company,ſince he m:ighe have 
been, brought upon the place. withous, knowing his Maſtes 
deſign, and being there, durſt notto have refuſed concurſe up- 
on ſuch accompr, I law ſome ſervatits Afloilzied by the 
Council from death, they having lett their Mafters ſervice, a 
ſaid is, though they revealed not the Theft, which they might 
have omitred, either through tear, or-wanr of probation, 

V 11, Recept then is puniſbed as Thefe, which muſt be 
-meant only ot immediat recept, for the mediac{ellers of goods 
belonging to-thieves or inobedient perſons, who dare not come 
to Mercat themſelves, are only puniſhable by baniſhmenr, and 
conficatiog ot-their. moveables, the half whereot is to belong 
ro the King, andthe ather half go the Suirer, And from thi 
a may he raiſed theſe 4y9.deybrs, : x, Tf this ad ſhould 
ſtrike againſt the receptors'of any other goods, then theſe d 
Highland Thieves, ſing the at (peaks ot-2hieves who cannot 
.colpe themſelves to Zow/pnd Mercath, whereby: the adts made 
againſt Sotnars of Clans,cannot be put to execlition, yet _ 


« 
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ly this AQ firikes againſt all ſellers of goods belonging to any 
thieves, ſeing the reaſon is the, ſame, ,Theft being thereby 
promoved, and theſtatucory words runidisjunRively againſt 
the Sellers of goods belonging to Thieves in general, '& «bs 
lex non diſtinguit nec nos, or inobedient perſons and 
Clanns, 2, - It may bedoubted,iit this a& ſhould reach the 
{elle:s of goods belonging to any other MaletaQors, ſeing the 
'F Rubrick (peaks gene;ally of ſellers of goods belonging to Ma- 
lefactors - And ſome think, that it any Miletactor be atthe 
Horn, the ſellers of his goods may be puniſhed by this a@, 
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TITLE XXL. 
Hame-ſucken. 


A PR rnd... A a Y P c__—w_ PSY 


FI"Y 


T; What priviledge the Romans gave to a mans own houſe, 
2, Whatis Hame-ſucken, aud the ſeveral kinds thereof, 
3. The puniſhment of this crime, . 


44. How Hame-ſucken is puniſhed, when it t only purſued by my 


of aggravation, . 


Yhow much the perſon offended lives ſecurely;by ſo much 
B all invaſions made upon that ſecurity are the more ſeverely 
puniſhable ; and therefore, ſeeing a man expects more ſecu- 
rity,and isleaſt guarded againſt violence, whilſt he lives peace- 


able at home, theLaw puniſhes more ſeverely injuries done him 


there then elſewhere : and it is very preſumable, that no per- 
ſon would enter anothers houſe, with a deſigne to offend him,or 
would offend him there upon any accompr, except he who had 


very much malice and prejudice againſt him: For:by injuries: 


committed againſt a perſon in his own-houſe, not only the pub- 
le peace, but even the Lawes of hoſpitality are effen- 
ded, 

I... According to the Civil Law, no man could have been 


drawn aug of his ownhouſe, nor could have been cited therein,),. 


forB.g injm vocande plerique putaverunt nullum de dome ſuain 
1#4-vocare licere & quia domus tutiſiimum cuique refugiumrecehe 
taculum eft enmquequi inde in jus wvacaret vim inferre videri.But 


Ibe- 
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]believe-the reaſon of :this Law was, ; becapſeormnatie ds Jac, 
was at that rime uſed, not-by a ſimple citation; agnomw, bur 46- 
terto collo, and by dragging the defender.to. theCourt;. Rorele 
it is not imaginable how-the citing aperſon at tis houſe.couſd 
inter violence, or ryot againſt the cicer: butchough this T,aw is 
now ſo tarr antiquated by cuſtom, that 'any:perſon 'whatſoever, 
may be cited in his own houſe, and may beviotenthy drawn 
torth thereof by Captions in Civil cafes, and\'warands in; C:4- 
minal : Yet ſo pungenr-is 'the reaſon ifſerr in:that Law; that 
dimus cuique tutiſiumum refugium atque receptaculuxs ef, which 
is likewiſe repeated, /, 1, C, de pretor & honor; preter: Thar 
ic being joyned with the former teafons\above'empreſſed; hath 
introduced that by the ſtatuces of the ' greareſt';part - of: the 
world, gravior eſtimatur inſuria alicui fatta iu cloms' ſus quite 
alibi & 1deo ut plurimum duplicatut pena malifiri; cammiſft in 
amo offenſi, Cabal. confil, criminal, caſu'1:3, | Which islike- 
wiſe conſonant-to the Civ'l Law, whereby of old; the entering 
anorher mans houſe, ;nwitsdomino,' was punithableas a/orique, 
l, Corn, de injuriis, and thereafter was punifhable, a@dn0:3»ju- 
riarim, I, 23, ﬀ\, de injur, L 3G CU 230 GILL 10 

I I, The invading a perſon in his oww houfe, | with ug is 
called Hame-ſucken, and is defined to be, when any perfor vi- 
olenrly enters into another mans houſe: withouelicetics, dr 
contrary to the-Kings peace , or ſeeks hit, vr affaults:him 
there, and comes from a Dutch word Haims,: which -fignifies a 
houſe, and S»ckey, 'which ſignifies to ſeek or yurfue 2: Con- 
cerning which crime ivis obſervable! Thar x 4 Jroitherms 
bepurſued as a ſeperatcrime,. prasxhe apgraviciohe! another 
etime; when ib iSpurſued:as a tonmaloltae3bthepurſyer muſt = 
Libel thar he was invaded violently; orloughradfrerin his own 
hone : for if the offenger did came in upgwinvitation, or ac- 
cidentally, and chereafterupore dn dthefdentoffended orimva- 

ded theMaſter'of che-lwuſe, vhisis hptpropertipBlamefugken, 
"feing the offender did adt Livide orifeals, 19,:' Themwibn 
F fa 


on 


my 


- ws Hame-ſucken; 


mbuſtbe.done to:aperſon in his-ownhoufe, that is to ſay, whey 
the pirſuer-was Raying,: lying or tiſting night and day, py 
- Maj, t, 4::cap.*9,0,t,': Upon which place Skten obſerves, & 
qui inſultum fecitjuxta domum hac lege punitur Bartolinauthen 
de appell.!S, ad hec,  And1I find that Clay, queſt, 82, determing 
thata Statute which doubles the pain: of invaſion, when.the 
.invaſion is-made in the houſe of.a Judge, of Magiſtrat, rake 
-þlacenot.anly againſt invaſtons made- inche houle ir ſelf, by 
likewiſe made intthe-confines thereof ;. And A4lbericns de faty 
tis, 4, 2, queft,,35. extends to crimes forbidden- in places, tg 
ctimes committed.-within: the confines thereot,. which though 
it be contradicted/by Yincen. de fran, deciſioue; 402, Be. 
xauſe rigid and ſpecial Lawsare ſtrictly to be interpret; yet-] 
think;. that'if the invaſion was made in any place that proper. 
. :ly belonged to:thehouſe, ſuch as the; Porch; Court, Inner 
.Caurt;' or. Office-houſes, that. invafion: ſhould be puniſhed 
Hame-lucken;- becauſe a mans. ſaid tobe at home there, and 
expedts as:much:ſecurity there. (whisb,is.the reaſon induGive 
of the Law.) a$any other elfe; | And thus the ordinary form 
of Libels with us bears, that the purſuer was invaded within his 
dwelling houfe, | or,precindt: thereof, Thomas Crumbie, wis 
hanged, and his moyables eſchear, ' for offering to. ſtrike my 

_ bagy>Traquary ' with a drawn Sword in her Garden, 23, Ft, 
. . f263$[:; bh itche-place-wherein the invaſion was made, was no 
1ncloſure,and fo adjoyned to the houſe, Ithink that thoughit 
was at the very-doote of the houſe, that: Barr, his oppiniondf 
Juxi4 Homibums doty not hold: And thus. a Gentle- man. 
being:: purſued; upon -che-:24,_ of Fuly 1663, for Hame- 
Auckeo;linſwafar-ashe! came to dA/exender; Prgweſts dwelling 
hope, and -thert:ealled himour,; and forced” him to yoak hi 
Carts,r: and; i{courged him: . [The Juſtices would not ſuſtain 
hmm tommy une ie qwas not-:commitred in 
thepurſversouſe, chp :itayas done ar-the;.honſe door, but 


(aſtaine@it as oppreſſion; Andyerd think thax.if it had been: 


No _= alledged. 
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zlledged in this caſe, that this invaſion was Hameſucken, be- 
cauſe the perſon injured was called our of his own houſe by the 
offender, and ſo quo ad him muſt be repute as if he had been in. 
its The Juſtices would have ſuſtained. this to have been 
Hime-ſucken,if it could have been proved that the wrong was 
done immediatly without any preveining provocation; for the 
Law-would have preſumed that the perſon was called out of 
deſigne to evite the quality of that crime, ec debet fraus [na 
quers libet adjuvare, 

It is doubted if a mans Shop is to be accompted his houſe, to 
;nferre this crime, and though it may be alledged, that the (e- 
curity is to be expected, as well in the one, as in the other, 
And that it is as much the publicks intereſt, that Shops be noe 
entered, and perſons diſturbed therein, .as houſes, for thereby 
publick commerce is leiſed, as well as privat ſafety z yer upon 
the other hand it may be aliedged, that by the foreſaid c, 19, 
v,1, That is only called a mans houſe, where he uſes to tiſe 
andlye: Andamongſt the different opinion of Lawyers, I 
find this reconcealing diſtin&ion uſed, that.if theShop be adjoy- 
ned to the honſe, and be not repute. adifferent-houſe, that eo 
caſu, invaſions in the Shop inferr Hame-ſucken, otherwayes 
not, Cabal, ibid, where he likewiſe cites Salsſer, Albericus,and 
others, determining, that if a man have two houſes, .. in one 
whereot he dwells not with his family, that his being invaded 
inthat houſe makes it not Haine-ſucken,, which is moſt conſo- 
nant to our own Law above-cited, which requires lying and ti- 
fing, And thus Iremember that in F#ne 1669, Thomas Syd- 
ſerf,, having purſued Mungo Murray, &c, for invading him 
in his Play- houſe, that invaſion was not puniſhed as Hame- ſuc- 
ken, bur with impriſonment, Mota, . the former Law againſt 
Hame-ſucken takes place as.well when the invaſion is com- 
mitred in a mans hyred houſe, . as his own, if he and his tamily 
live there, Skeen ibid, & Bartol: le, a legem jul..dt adulteriis, 
\ Ire may be likewayes doubted, whether the beatinga man in 
his own Ship, can be puniſhed as Hame-ſucken, ſince a _ | 
has. 
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has not his Family there, and fo it cannot becalled Properly 
his hame, Bur yer, I belive ic ſhould be puniſhed as ſuch, ſince 
it is the ordinary place of 'a Sea-mans reſidence : And thus i 

hath been found with us, that a Skipper may-prove an injuy 
done to him in his own Ship, by his own Servants ; though 
Servants cannot prove regwulariter tor their Maſter, except ig 
the caſe of Hame-ſucken, 

It hath been likewiſe doubted, whether an injury done to an 
Inn-keeper, can be puniſhed as Hame-ſucken, when done t9 
him by ſuch as lodged in his own Inn? And though it was al- 
alledged, that this was a greater Crime, then it ir had been 
done by a perſon who lodged not there, becauſe that was z 
Hame- ſucken againſt Hoſpitality : yet becauſe an Innis a pu. 
blick Houſe, and belongs as well to the Lodgers as to the Mz- 
ſter, The Juſtices did only ſuſtain this as a great Ryot, but 
not as Hame-ſucken, in the caſe of Meor.of Penniglen, Ann 
1675, | 

HI. The puniſhmeact of this crime isthe ſame with ther 
viſhing of women, R, M, L, 4, cap. 9and10, Andthere- 
fore the Laws made againſt raviling ot women, are ordinarily 
Iibelled upon, there being no ſpecial puniſhment expreſt inthe 
Laws againft Hame-ſucken, ſhould be,purſued within a night 
after it is committed, which time is allowed ſor getting the ads 
vice of triends, #bi4, And yet in the former caſe of the Lady 
Traquairs, it was ſuſtained after two moneths time, and douht- 
lefle that ſhort preſcription is now abſolet, and the reaſon ofit 
has been, becauſe it being puniſhable as raviſhing of women, it 
hath boi rowed from that crime, the neceſſity of being recent: 
ly purſued, AndIthink, that though the foreſaid ſhort Pegs 
ſcription be not allowed by preſent cuſtome, . yet the Judge 
ſhould conſider whether any conſiderable-time hath interveige 
ed,tor elfe, per intervallum tempor yidetur diſſimulari ſicut igs 
Juria diffimwulatur, Nor is it probable that the perſon offen- 
ded would have fjtten long with ſuch a wrong, and fince that 

crime 
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crime which wa$not Cpical of its own nature, does become 
ſach by the circumſtance of the place, it is reaſonable that the 
perſon accuſed ſhould not tye long under the hazard, & grava- 
tus in uno levandus in alio + This crime hath likewiſe this pri- 
yiledge, that.it may be proved by the purſuers own ſervants, 
friends, or other witneffes, who are othe: wile lyable to excep- 
tion, which is introduced not only upon the accompt of nece(- 
fity, but likewiſe #7 edium of the offender: Nor were it pol. 
ible to prove crimes of that nature by others then are in the fa- 


mily. . | X 
iv. When Hame-ſucken is purſued only as an aggravation, 
it is libelled that ſuch a thing was done by way of Hame-ſuc- 
ken, and the puniſhment thereof is atbitrary, eo caſs, and this 
is ſo old an aggravation ofa crime, that David, 2 Sam, chap, 
4, verſ, 11; aggravats the death of 1/hboſheth, becauſe they had 
ſlain him im his own houſe, and upon his own bed, The Libel 
in Hame-fucken runsthes, that albeit by the Municipal Law 
of this Kingdom, the committers of the crime of Hame-fucken, 
that is toſay, who ever invades any of our peaceable Subjects 
1nd Liedges violently with weapons, within their own dwel- 
ling houſes, or precin& thereof, conttair to. our peace, ſhall in- 
car and underly the'/pain and puniſhmenr of death, as our ſaids 
Exwsand AQs ot Parliament in-themfelves proportsz, Not» 
mirhſtanding whereof, ic is of verity, that upon laſt by- 
aft, the forenamed perſons above- complained upon;, being 
dden in fear of war, with Sword, and other weapons inva»- 
five, came under fifence and ctoud of night, about ten hours 
{teven, ro che faid L, F, his dwelling houſe, where he was qui-- 
erand ina ſaber manner for the time, &c. . 
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1, The puniſhment of breaking of Priſon by the Civil Lan, 
4nd ours. 

2, How the going out of Priſon , when broke by another, is 
puniſhable, 

3. Whether he is puniſhable, if he return, 

4. How an endeavour to break Priſon is puniſhable, 

5. ow the Maſter of the Priſon is puniſhed, if the Priſon 
eſcape. 


| > appr are ordained to keep priſoners till they be tryed, 
and therefore he who breaks them, does more then tacite» 
ly acknowledge the guilt, fince it is to be preſumed thart it he 
were innocent, he would think himſelf oblidged in honour, as 
well as intereſt, to wait till he were abſolved judicially - and 
fince Priſons are the greateſt ſecurities. of the publick peace, 
therefore'to break them is a kind of _ſacriledge - And as the 
Walls of our Cities are ſacred, becauſe they detend: us againſt 
our enemies, ſo ſhould Priſons, becauſe they defend us againſt 
our wicked Countrey- men, who are the greateſt enemies of 
the Common-wealth, His Majeſties Advocat did alſo in the 
rr of Hiltoun, well call breaking of Priſon a publick Hame- 
ucken, 


I, The breakier of Priſon (whow the Civil Law, calls efr 
tor 
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For careers ) was puniſhed pane capitali, 1, 1, fﬀ. deeffradtor: 
I Bat by chat puniſhment was meant not death, for that were 

too ſevere, but capitis diminutio eſt mors civilis, and in effe& 
he was arbitrarly puniſhable, except he were a Souldier, for 
Souldiers breaking Priſon were puniſhed by death, /, 13, ff. de 
re milit, becauſe Souldiers having ordinarily more courage, res 
quire that they ſhould be over-awed by greater -puniſhmenes, 
And yet I know, the learned Matheus thinks, that quilzber 
efiraitor carceris, is puniſhable by death-: But I think not his 
Arguments concluding, for though Ulp, /. 1. f, de effrat?. (ays 
that /uplicium eſt ſumendum, yet it tollows not, that by ſuppls- 
tium is meant death, ſince all the gloſsators make _— 
2genue; and when Lawyers mean death by it, they ſay, w/ts- 
mum ſimplicium, ——_ wn ye, py rr 
if ſupplicium ſed perfugium 6 porties [upplictz, he ſpeaks there 
4.x; none Lids nd as = theſe = deſery'd to die, ba- 
niſhment is a harbour and happineſs, Nor does his other Ar- 
-nment brought from the abovye-written- Law, concerning 
Souldiers, -conclude, for Souldiers, as I obſerv'd, are more 
ſeverely puniſhable then others, becanſe of the hazard of the 
event, and ſtritneſs of Diſcipline, and becauſe, as I obſerv'd, 
they fearleſs, and ſo ought to be more threatned then others; 
but what-need was there to have made a ſpecial Law for Soul- 
diers, it all breakers of Priſon were puniſhable by deaths And 
it is againſt the-nature of Arbitrary Crimes (fach as this is 
confeſſed robe) to be puniſhable by death: and the word c4- 
pite oo ſhould alwayes be interpret in the meekeſt ſenſe it 
can bear: Nor ſee I why the Law would have ſpoke fo gene- 
rally, if it had deſign'd that ſeverity, By onr Law breakers 
of Priſon are puniſh'd by baniſhment, or fyning, according to 
thenature of the offence, but there is no exprels Stature deter- 
mining the puniſhment, 
IT, He who fled out of Priſon, when it was broke by ano- 
ther, ſhould in the. judgement of Fulins Clarus, be puniſhed 
Gg ; 
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in the ſame way, as if he had been found guilty of the Crimes 
ſelf, becauſe he confefſes the Crime, and flight is a preſum'{ 
acknowledgment, Fr ,queſt,21, num, 25, but this ſeems tome 
too ſevere, for flight isa preſumption z and it is unjuſt to cons 
demn upon preſumptions, and were it not abſurd ro condemn 
a.mag to die for a Crime of which he1s found by the tryal of 
others to be innocent: And men may fl-e out of priſon, rather 
becauſe of.-the inconveniencies ot: reftraint, then out from 
the conſcience of guilt, vid, Pegner, queſt. Tt. crim. But 
if there had been no violence uted, a perſon impriſoned tor 
a Criminal Cauſe, may eſcape lawfully, Perez. ad tit, C, 4 
cuſtod. reor+ becauſe he- may redeem lawiully his own blood 
{from hazard. Ttrhe perſon incarcerat was incarcerat only for: 
civil debr, he going out of priſon, was even in-that ca'e tound 
puniſhable only by an arbitrary puniſhmenr, F#ly 3, 1673, In 
the caſe of Francis Irving of Hiltoun, who was purſued for 
breaking the Priſon of Aberdere, where the Libel was found- 
ed upon the common Law, and theL.aws of Nations, and upon 
our-Municipal Law and cuſtome, without citing any particular 
Law ; And ſubſuming that he being incarcerat tor a civil debt, 
he and others brake the Priſon, at le.ſt efcap'd, the Priſon 
being broken, and therefore--concluded an arbitrary pnnih- 
menr, and payment. of-the- dammage-done to the Tolbuith, 
Againſt which Libel ic was alledg'd, r, That it was nat relt- 
vant, 4tnce ic condeſcended upon-no Statute, nor had weany 
Statute or Praick making the going out-of Priſon, when it 
was broke by another, puniſhable, and when the impriſonment 
was only tor a civil debt - Nor was this a Crime by-the Civil 
Law, which puniſht only ef#adores carcerum , but not eos qui 
evaſerunt: For nierum nunquam excedere debet rubram, thit 
is0 (ay, nothing in the Title ſhould exceed the Rubrick, and 
therefore the In'cription-or Rub: ick being de effrattoribns,, 0n: 
ly ſuch werecrimiaal by that Title, as were effradFores, Atl 
25, Perez 0blſetves,; num, 16, Si abfit violentia poteſt reus ate 


fuer 
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fugere 4 carcere quews apertum vidit : And the reaſon of puniſh- 
ing ef aFores carcerum does not militat here, fince there is ng 
prejudice done to the Prilon, nor violence committed againſt 
Auchority, And it is lawtul, becauſe natural to every man 
to recover his natural liberty ; nor was it ever heard that a 
man running away from a'Meſſenger, was puniſh'd as effraiZor 
carceris, and yet that is-the ſame guilt with what is hete pur- 
ſyed. 2, The Libel concluding art and part of the breaking 
of Priſon, becauſe heeſcap'd out of Priſon, when broken, .is 
moſt irrelevant, ſince the one may exiſt without the other z 
for one may eſcape and not break, and therefore the one can- 
not be neceſſarily.illative of the other, 3. The paying dam- 
mage cannot be concluded againſt one who only went our, 
fince he who goes only out of Priſon occaſions no dammage, 
and conſequently ought to pay none, « To which it was reply- 
ed, that as to the firſt, it hath been the conſtant opinion of 
Lawyers, that going out ef Priſon that is broken is a crime, 
fiace the Priſoner ought to have taken no advantage of ano- 
ther mans crime, but ought rather to have hindered the break- 
ing of the Priſon, and to have cryed and adyertiſed the Keep- 
er, whereas here the Priſon was broke by a long and daily 
work, and yetno notice was given; likeas, Skeen in his An- 
notations upon the 1, Chap, Stat, David2, obſerves, that quz 
tffrato carcere aufuzerit capite punitur, which is conſonant to 
13. f dere milit, & 1,36, ff. depen, Tothe 2, it was reply- 
ed, that the Priſon being broke in the night time, the purſu- 
er could not diſtinguiſh who btoke it - And if it were neceſſary 
to prove breaking, it ſhould be impoſſible to prove the crimez 
and fince the Pannel might have ſtayed and have cleared his 
own innocence, it was juſt that the Law ſhould conclude him 
ouiltys and except the Pannel could by way of exculpation 
alledge that it was broke by another, and offer to prove by 
whom it was broke, he who goes out ſhould be concluded to 
beattand parr, Upon which debate the Juſtices ſuſtain'd the 
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Libel to infer an arbitrary puniſhment: But yet the Aſſizeaſ. 
ſoilzied the Pannel, chough it was proved that he was in Pri. 


ſon, and thatthe Priſon was broke , and that he came down 


upon a Rope, for they thought that fince his breaking of Pri. 
ſon - was not proved, he ought not to be concluded guilty, 
bur here the verdi&-was contrair to the Interloquutor, 

If the Pritoner was unjnſtly detained in Priſon, . Clary; 
thinks that he is not co be punilſh'd, though he break Priſon, 
queſt, 21, nm, 26, But this opinion is moſt- abſurd, for he 
ought not to be Judge to the lawfulneſs of his own impriſon» 
ment, but-ought to apply to the lawful Authority for redreſs, 
And /, r3..ff, de cuſtod, reor, doth expreſly determine, 
Puniendis eſſe quamwuis innocentes iyveniantur ex. eo criming 
propter quod in carcerem impadti ſunt, As allo, it is veryclear, 


that /, nihil intereſt, C, decaptiv, Upon which the Door, 


found their opinion, is only to be underſtood of ſuch as broke 
the enemies Priſon; 


ITE. He who fled, having broke Priſon, is not thought py- 


niſhable as a breaker of Prilon, if he return, Boer, deciſ,”215, 


Clar, num, 28, But this alſo ſeems debateable, ſince no man: 


can give himſelf a remiffton: And there being jus queſitum |: 
co, by the guilt. once committed, it cagnot be taken off with- 
out ſome deed of the power offended ; and we ſee that: Mur- 
derers and others as puniſhable by.death , though they put 
themſelves in Priſon, /iminuit non tollit crimen, 

I'V. Theſe who broke noc Priſon,. but eſſayed to breik, 
are tobe more meekly puniſhed then theſe who broke Priſon, 
Clar, wum,27, Which is alſo obſerved in Scotland,: Not only 
theſe who break Priſon, but theſe whoaſſiſted them; and the 
Keepers, by whoſe-contrivance or negligence they eſcaped, ate 
puniſhable, 1.8. x0, & 12, de of reor, _ 

V, Ita Priſoner eſcape, the Maſter of the Priſon is oblidg- 
ed to purge himſelfby Oath, that he eſcaped without his wil 
or. conſent, Staf, David 2, Sap, 1, num, 6, And by wy 
chap, 
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chap, nam, 2, Stat, Rob, 1, the Keeper of the Priſon is to an« 
(wer tor the MalefaQtor, either in body or goods , which takes 
only place wheie the Keeper was negligent in his duty,for elſe 
he is oe lyable, as was found the 23, of November, 1675, in 
the caſe of Captain Martine, who being impriſoned by che 
Lords of Seſſion, for not finding Cantion in a purſuit before 
the Admiral againſt him, for taking tree Ships, he eſcaped in 
Womens Cloaths z and the Keepers beingpurſned, it was al- 
lede'd for him, that Keepers were only. depoſitarsi, Priſoners 
being depoſirat in their hands, that they might thereby be 
releryed toa publick tryal, & depoſutarii tenentar tantum , de 
dels, &f lata cuipa, And Farinacins tells us , .that- it was ſe 
decided at Rome , where a quam thus in Womens 
Cloaths. To which, though it was anſwered, that Servants, 
getting a Fee, are lyable, ad exattiſsimam diligentiam, with- 
out which, privat diligence, and publick revenge, might ea- 
fily be diſappointed : Yet the Lords, upontryal of the Keep- 
ers innocence and diligence, did afſoilzie him, . But I have 
ſeen that Siſters have aſſiſted theit Brothers, and Wives their 
Husbands, to eſcape, even for crimes, witheuc being puniſhe 
ed; and per 1, 2.ff, de recept, the receptors of \uch near relations 
zreconniv'd at, ſo gentle is the Law, and ſo much it both tol- 
lows and pardons nature, . Breaking Priſon in the night, is 
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TIT LE XXII. 


De Dardanariir, 


Cc 
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1. What Fore-ſlallers are, «nd the ſeveral ſpecies of this Crime I "ik 
by the Civil Law, dit 

- ve age pri ont ftallers and Regraters. mc 
3. The firſt branch of this Crime , by our Law, is the bujing Wh 
_ -wþ Corns to 4 dearth, the 
Ie B61. is, the buying Corns coming to a Mercat, ay 


5, The third is, the adviſing others to commit theſe Crimes, | 
6, Thefourth is, the buying.Commodities in a Mercat, upon IM ** 
deſign tofell the ſame again at an) other Mercat with i * 


in four Miles, Th 
7, Thepuniſhment of this Crime, at 
pre 

ed 


En having gathered themlelyes into Societies, they did I 13 
for their own conveniency and proviſion grant many pri- 
viledges to Mercats and to ſuch as frequented them , and that WW 1 
all perſons might be the more equally provided, they did lay by 
ſuch reftritions both upon buyers and ſellers, as they. thought ! 
fir for that defign, For albeit it be lawfull for every man to Wc. 
Bſe his own as he thinks fir, and-co ſell his commodities where ke 
and | 


7 
) 
p 
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:nd to whom he pleaſes, yet ſeeing common juſtice is tobe 
preferred to private advantage, it was the intereſt of the 
Common-wealth, as upon that accompe; they will not ſuffer 
any man to abuſe his own, to the detriment of the Common- 
wealth, (as is to be ſeen in theſe Laws which concerns inter- 
ditions) ſo much leſſe will they allow men to wrong the 
Common-wealth- tor their own. ptivate gain. The great in- 
ſagce whereot is ſeen in thiscrime of Fore-ſtalling,or regrates 
ing. 

1. Fore-ſtallers were by the Romans called Dardanarii 2 Dar- 
dino, (a Merchant who was tamous tor that crime) And by 
the Civil Law theſe-were-accompted dar 4unarii properly, who 
hairded up their. own Corns.,or bought up the Corns' of others, 
ot deſign to. keep them to adearthy burtmproperly theſe were: 
likewite called Dardenaris, who did buy up any other commo- 
dity unlawtully upon that deſign, which kind otMerchants were 
more properly called panto poli, by the novel of Yalextinian, 
which crime as it was puniſhed per legem juliam de anona, 1 
the puniſhment of ic per L, ſextam, ff. de extra, crim, eft 20, 
aure: &f puniri extra ordinem, 

A third ſort of Dardanarii,numbered amongſt the Doors, 
are theſe who propcrly are called revenditores & qui emunt 
ut carins vendant ex :raritate raritatis raritatem affectantis 
Tholoſanus cap; 1.35. num, 10, Matheus alſo makes monopoliſt 
afourth branch ot theſe, and ſurely they are equally guilty of 
frejuoging the Common-wealth. with theſe above relait« 
©, 

IT, Though Fore-ſtallers and Regraters be ordinarily taken for 
one and the ſame, yet there's this difference betwixt chem, 
that Regratets are owly thoſe who buy goods, that they may 
{ell them again at a dearerrate:But Fore-ſtallers are ſuch as buy* 
goods betore they come to an open Mercaty bur ſeeing cuſtom 
ues thee words prom.(cuouſly, we thall divideFore-ſtallers o: 
Regraters into theſe ſeveral ſpecies or branches, 

77, 
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III. The firſt ſpecies or kind of Fore-ſtallers, is of (ach, who 

either privatly, or by entering into Societies, buy up all goods 

upoa deſigne, . tharby making 'themſelves Maſter of the com. 
modity, they may exa& (ſuch rates for them as they think fit, go 
And thus is veryfitly made a c:ime, becauſe i is abfolately de. | | 
ftruRive to the conveniency of the people. Bar becauſe this 
(as alldeſigns are) alatent a of the-mind, and ſo is hard tobe A 
proved, where theFore-ſtalershave not entered into a Society, iſ þ, 
thetefore-this guile is qus ad this qualification and defign in- M 4 
ferred from preſumptions, as tt a perſon ſhould offer to buy all Þ g; 
the Salmond in Scotland, and deal with all perſons who have Þ 21 
any co ſell, that they ſhould not ſell ro any other, 2, Ifany iſ is, 
of theſe univerſabbuyers ſhould giveextraordinary prices,which W (61 
is preſumed he would not do but upon ſome defign, 3. It he MW A; 
ſhould boaſt that none elſe had char Commodity to (ell, or Þ ce 
ſuch other words as mighe be ground for a Judge to inter the Þ g0 
deſign, yetit may be doubted here, it the univerſal buying of I vv 
any of theſe Commodities, in order to a forraign tranſporta- Þſ th 

tion, and where none of them are vended at home within the Þ to 
Countrey, can inferr the Crime of Fore-ſtalling, ſeing ſtran- iſ be 
gers are only prejudged by hightening.che prices in that caſe: K th 
But ſeing the Countrey would be likewiſe thereby prejudged I cat 
by being abſolucely deprived of:that Cemmodity, certainly MW A! 
e guilt will be extended even ia that caſe, -which will hold I ff 
likewiſe in ſtrangers, who buy up the Commodities of the I Ct 
Countrey upon:that deſign, who-may be likewiſe therefore © Re 
-puniſhed within the Countrey where they commit the guilt, © ly 
being lyable to that Juriſdition, ratione loci delitts, rec 
I'V. The ſecond kind of Fore-ftallers is of cheſe who buy I tor 
any Goods coming to Mercats, before they come tothe publick I th; 
ſtall or place where they ſhould be vended, and this is the rez- I Iy, 
ſon of the denomination + And the reaſon why this is madea I 3» 
Crime, is, becauſe Mercats being inſtitute for the good of 
.the Common. wealth, eyery ching by conſequence behoved 
to 
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to be diſcharged, which is abſolutely deſtru&ive to its and 
the buying any thing before ic come to the Mercar, is fuch. 
But it may be doubted here , whether Commodities may not 
be bought by Merchands in publick Burgh, —_— they be 
going to che Mercat of another publick Burghe As tor inftance, 
" Þ ita Merchandin Burntifland may not buy Skins there from one 
\ B who (ayes he is.carrying them to the Mercat of Kinghors : 
| B Andit this werenor allowed, it would occaſion much trouble 
 Þ both to (elfers and buyers, 2, It may be upon the ſameground 
doubted , if one may ſell, finding that he is not able ro 
| fay-co a Mercat day, which it may be , will be bur once in 
'  aweek-in ſome places, As to which difficulty, my opinion 
' Þ is,chat theſe can only be accounted-Foresſtallers, againſt whom 
| 


ſomething of deſignagainſt the common good can be proved: 
As if.the Burgefles of one Town ſhould be proved to have en- 
'& ered into a Contract to buy up the Commodities which were 
' @ going.to.another adjacent Town, or ſhould ſtand in the way 
' & every Mercat day upon derſign ro buy up the Commodities 
\ Þ that were.going to the next adjacent Town, And know this 
co have been the opinion of ſome learned Lawyers., in a caſe 
ÞÞ betwixe the New and Old Towns of Aberdene ; but to'make, 
that the buying of things generally before they come to a Mer- 
cat, ſhould inter a Crime, were moſt hard and inconvenient, 
And becauſe the deſign is the great thing to be look'd'to, on 
efſet us [ed affect us, therefore both the Act of Parliament and 
Criminal dittay.in this caſe, ſpeak only of Fore-ſtalling. and 
Regrating ; for by thedoing any thing of this nature common- 
lyand frequently, animus delinquendi, is moſt probably infer- 
red, And by the ſame realon, Iconclude it probable alwayes 
tor the detenders in this caſeco alledge by way oft exculpation, 
that what they did, was done either ignorantly , -ot neceſſari> 
ly, or generally, alio animoquam delinquendi, v.g, Ttone in 
Burntiſland were pannel'd for buying Skins that were coming 


© the Mercat of Edinburgh, he might alledge, that being 
HK h oblieged 


theſe :-- Or if any wetealledged:to bave bought Stockings thi 
werecoming fora Mercat , he mighe alledge that he bought 
them for his own uſe, or that he knew not there wasa Mercy 
upon the place, AndTIconclude generally , tha the buyj 
any.thing for our own privat uſe, makes not the buyer in ng 
caſe culpable-of this Crime, fince he does that ranquam qui lj. 
bet & non tanquam Mercator., and Fore-ſtalling is a Crime i 
Merchandizing.. | 

V. The third degree of it is; the adviſing theſe who are to 
ſell, to bight the price, or the diflwading the ſellers to come 
to any particular Metcat, 

VI-. The.fourth is, the buying Commodities in a Mercat, 
of deſign to ſell the ſame again in the.ſame Mercat, or in any 
ocher Mercat within four Miles thereof, 


VII, All which ſpecies are expreſly enumerar, Cap. 20, 


Parl. 4.K. Fa, 5, By which the puniſhment is appointed to 
\ beimpriſoning of their perſons, and the Eſcheating of their 
goods bought and ſold, the two part thereof belongs to the 
King, and the third to the Sherriffs, or other Judge by whom 
they arecondemned, From which AR it may be concluded, 
that any Judges are competent to puniſhFore- ſtalling: albeit of 
| old, the Chamberlain was, in his chamberlain-air, the proper 
Judge of Fore.ſtallers, asis clear by the Chap.-35; f. X, wi. 
wid, &. cap. 78, leg, burg, And inthe 143, 4G, Par, 12,K 
F. 6, where the puniſhment is ordained to be 40, Poundfor 
the farſt fault, x00,, Ponnd for.the 2, And Eſcheat of all hi 
moveables tor the third. 

I find ſeveral perfons convict of this crime, . as Cairnereft 
and others, 9, Func 1596, Anderſon 12. Func, Young and 0- 


thers, 11-of Fuxe, that Yearz And Halyday,6, Auguſt, 1596, 


But I 6nd no puniſhment to have followed in this,or any other 
caſe; Though this crime cannot be ſaid to be in deſuerude, 
Þ 


oblicged nnder afailzie to deliver ſuch a number of Skins þ#. 
ewiztand ſuch a day, thatthetefore he was neceflitate tobyy 


{eing 
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ſeing thre are ſome inſtances of it, Yet mitius puniri debent, 
Becauſe theſe caſes are'ſs few, and no puniſhment has follow- 
ed upon them, OR 

I find it was alledged 'for Young, 11 Fune, And Halyday, 
Þ 11, Auguſt, toreſaid, that the, Lybel was not relevant, 
 Þ not condeſcending upon «che perſons to whom the goods 
Fo:e-ſtalled were fold, nor the place, nor time, which 
was repelled, becauſe Fore falling was unlawful in all pla- 
ces, andall times. Bur:certainly this reply was not re- 
levant, for elſe neither time, place, nor perſon needed 
becondeſcended on, ſeing theſeare ſtill unlawful at all times, 
But I think the true reaſon why ir-ſhould have been repelled, 
was, ſeing common Pore-ftalling and Regrating was libelled, 
which is nomen habitus, and not founded upon any particular 
AR, and therefore the:particular As needed nag 3. libelled, 
though even in this caſe chey muſt be expreſly proved, Bur 
certainly, ſometimes the time, and place is neceſſary, as 
where it is Libelled, that goods were bought, and preſently 
ſold, or wichin tour Miles ofthe place where they were 
bought: for the crime'iin this caſe is-inferred trom the ſpecia» 
lity of time and place, 
| It wasalledged , that confiſcation of Moveables could nor 
beinferred, though for the third and fourth fault, except rhe 

Pannel had been convitt for the firſt two + Which was repel- 

led likewiſe, becauſe the'King could not be prejudged in his 
= intereſt, quo ad, the confiſcation by the negligence of his Ad- 
, @ vocar, or any priyat informer, by not purſuing : Norconld 

that negligence purge their guilt, or procure them an impuni- 
,Þ fy. Andit were abſurd, ( ſeing crimes and puniſhmears are 
to be commenſurat. ) that theſe who had continued in thae 
guilt for many years, ſhould be no more puniſhed, then theſe 
who had but once incurred the ſame, 
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TITLE XXIV. 


Is Ih what ContratFs Uſury may be committed, . fc 

2. The takingof more awnualrent they the quota ſtated by Law, 0 
& the # branch of Uſury, £ 

3, The ſecond is, to take. annualrents before. the term of pay» . 
ment, | | 

4; The third is , t0 take Wodſets in. defraud. of the Þ ® 
Law, 


5. Whether @ Clauſe not toredrem for along time, beUſu- | © 


7. 

6, The probation of this Crime, . 6 
7. The puniſhment of it.. a 
0 


| Yb is that Crime, which is committed by taking more 
| annualrent for any ſum lent, - then whar is allowed by 
the Law of the Kingdom, 

I; This Crime is committed properly in Money , & #» 
mutno : butyet it is borh by our Law, and the. Civil, and 
Canon Laws , extended to other Contrats : for with us, 
ie is committed in bargains of Viftual, or Tacks, as ſhall 
be cleared by the ſubſequent Ats , and theretore - Lawyers 
divide Uſury, into that which they call dire&# ey, qu4- 

opt; net 


Cary. 23F 
aobtinet tantum in mutvo; and indiret#* Uſury,, which rakes 
e in other Concraas,. 
Ulſury is alſo-divided, in »ſarem manifeſtam & we- 
litam 5 Which co-incides almoſt with the former diſtinRi- 


ON, 

By our old Law, Uſury conld not” have been purſued in; 
the Uſurers ownlife , but he might have repented him of ic, 
at any time before his death z ſo that ic was not the com- 
miſfion of the Crime , but the continuance init, which was 
puniſhable: but it he repented not, his Heirs might be fore- 
faulted, /.2, Reg, Maj, cap. 24, Andthis, Skeey obſerves, 
to be conſonant to the Law of England, whereby the penalty 
ofa living Uſurer, belongs tothe King, bur of a dead Ulurer, 
rothe Church, 

II, The ttue method in this Title, is, to clear the ſe- 
yeral kinds of Ulſury , determined by our Statutes, The firſt 
Species thereof is, | 

W hoever receives more annualrent, ther'ten'for each hun« 
dred , ſhall be puniſhed as Ockerers ,. or Uſurers , contorm 
| tothe Laws of the Realm ,. already. made,. Par, 11. K. Fa, 
6, cap, 52, AndyetTI find noprior Law to this, expreſſing 
the puniſhment of Uſury ; only it is ſaid, Par, 6, Fa, 2, AH 
23, that keepers of Vidtual toa dearth, ſhall be puniſhed as 
Ockerers, and this is properly Uſury, 

By. At. of Parliament, 164g, it is'appointed, thar 
the annualrent of Money , ſhould be at _ cent, conform 
to which Act, all annualrents were payed in Scotland. (till 
1661, At which time the Parliament, 1649, was reſcind- 
ed; whereupon-it was debated , in Hugh Roxburghs cale, 
March 23, 1668,. whether the taking of more annualrent; 
then fix per cent , after the:year 1649, could infer uſury ; 
and that it could not, was urged from theſe reaſons, 1; Thar 
where there was no Law, there could be no contempr - but 
ſoitwas, that the Acts of Parliament 1649, were no Laws, 


that, 


that Parliameot being reſcinded: , ob defeFum awhoritatic, 
and without any ſalvs, as to what was paſt, ' 2, The Liedges 
might as well be. puniſhe now tor tranigreffing the ou Sta- 
tutes , made by the uſurpers., ſeing theſe were binding , the 
time of the tranſgrefſion , and borh want authority equal. 
ly. 3, By the Ac betwixt Devicor and Creditor, 1, Sef;. 
on 1, Parl. K, Ch. 2, Such pactions ate only declared uturi- 
ous , quo ad futura & ircluſio unins eſt excluſio altrrius. To 
this it was anſwered, that the Parliament 1649. was in yi- 
gortill che year 1661, Ergo , before that time it was Uſu- 
ry, £0 take more then the annualrenc therein prohibited ; 2nd 
albeit the defte& of Authority might be pleaded, where the 
Crime committed, depended meerly upon the Authority con- 
travertec, Yet in this caſe it could not ; ſeing Ulſuty was a 
Crime, which was prohibited by all Laws, And as:to the 
quota, which was all that was determined by the Parliament, 
1649, Itwasno ſuch thing as concerned the Rebellion, for 
which that Parliament was reſcinded ; but was a reaſonable, 
and univerſal good tor the Kingdom , and approved by the 
preſent Parliament, And thoſe who took annualrent durin 
that time, at more then fix per cexr, did inſofar oppreſſe their 
Debitors beyond others , and ſo ſhould be puniſhed, 2, By 
the AR anent penal Statutes, 1661, Ukſury is excepted from 
the penal Statutes therein abridged, which needed not, if 
the taking more then ſix per cent, for the years immediatly 
preceeding, had notbeen Ulury, 3. The Lords of Seffion 
did ſtill reſtri@ the annualrents, even during theſe years, to 
fix per cent , which they could not havedone, it that Law 
had not warranted them; . as in the cafe betwike Wauchop and 
Lawder, 1665, for ifthat AQ was in force then, it was a 
Crime to take morethen was therein commanded, if it was 
not abrogated z then the former At, 1648, appointing 
eight-per cent, Was in vigour, and ſo the Lords could not re- 
Ati: che annualrent co fx; againſt an expreſfe Law, hi 
caſe 


Ofory. | 


caſe was not decided, but the Juſtices inclined ro think, thar 
chough the A&t 1649, was abrogated ,; yet it was a ſufficient 
warrand, to regulat. the Deciſion of civil caſes, becauſe all 
bargains were then made, with refpe@ to the quota , thereby 
determined , & erat lex habita & reputata-: but thar being 
abrogated , it could net found ſufficiently a criminal Aion, 
to inter ſo ſevere a puniſhment”, as that'of Uſury, fora 
Crime is mainly ſuch , becauſe Authoricy is contemned,, and 
contempt-is the eſſence of a Crime'z but ſoitis, there could 
be no contempt where there was no Authority, Butiit may 
he doubted , ifa Merchant who was to imploy his ſtock upon 
Merchandize,. whereby he might have got” far more then the 
annnalrent.of his ſtock, ſhould at che defire of his friend, then 
in great-ſtrairs, lend him his Money, for more then the ordinar 
profits if in that caſe he could be puniſhable as an Uſurer 2 
And albeit our Law be general, yet here ab eff animus fentran- 
di: and there was no advantage taken of the Debitors neceſi» 
ty; for which, Uſury is miinly puniſhable, AndI find, thar 
Abbas c, Naviganti at uſur, num. 13, & Socin, tra? de uſur. 
num, 75, do conclude this to be no. Uſury, Yet Tknow, that 
ſome judicious Lawyers with us, did at a conſultation upon 
this ſame caſe , conclude, . that the Juſtices could not receive 
thisexception , ſeeing they were tyed to ſtrict Law, bur 
they thought that 'the Council might allow ſome mitiga- 
tion. | 

III. Another Species of Uſary by our Law, is, to take annu- 
alrent betore hand , that is to (ay , before the term of pay- 
ment, which was ordinarly done, by retaining a years annual. 


rent, when the Money was firſt lent, and this is determined ' 


tobe Uſury, by the222; AW Parl, 14, K, Fa, 6... and there- 
after by the 28, CA, Parl, 23, K.Fa,6, by which laſt, it 
was likewiſe Statute, that whoſoever ſhall detain the time of 
the lending , . or ſhall exa&, craye , . or receive from the De- 


bitors,.  annualrent at the time of the lending, or add rhe ſame - 
£0. 


239 


Ry 


240 LH £ 

-£o their principal ſummes, or whoſoeyer ſhall exact, orcrave 
-annnalrent, ſhall commit Uſury, And this ſeems to be found- 
ed upon .that principal of the Civil Law ,. whereby panichban- 
tur.qui plus petebant & plus tempore petere dicebatur qui petebat 
ante tempus debito conſtitutum. 

Upon -theſe laſt words of the Ac of Parliament , forbid- 
ding the exaQing , or.craving annu1lrents betore the term of 
payment, there was adittay founded againft Purdie, in the 
year £666, for taking ten. pounds Scots , as the annual- 
- rents of fifry merks, upon the 18, of Fuly., whereas no annual- 
rents was due, till Martzmas that year, Againſt which dit- 
eay , it.was alledged, .1, That this Species of the dittay was 
meerly Statutory, and ſo was not to be extended, either be- 
yond the intereſt of che Leidges, to ſalve which, ic was inter- 
red, .or beyond the expreſſe words of the Ac; bur ſo it is, 
that it was only the intereſt of the Leidges, that chey ſhould 
not be forced to pay intereſt before hand ; but that they mighe 
voluntarly pay their.annualrents, without any danger to the 
receiver, which may ſometimes be for the advantage of the 
payer; asfor inſtance, it a perſon who were lyable for annual- 
rents at Martimas, might be for his own advantage de- 
firous that his Creditor might receive his annualrents in Sep- 
tember , becauſe he would nor have the conveniency of pay» 
bury at Martimas , and mightbeecither at expences , or 
in hazard to ſend them, And therefore , ſeeing the receiver 
here had raiſed no charge of Horning., .nor uſed no other di- 
ligence for compelling the Debitors to pay the annualrents, his 
wyoluntar offer of them ſhould not prejudge-the receiver, eſpe- 
cially ſeeing by the narrative of the A, it will appear that 
theeviting of oppreſſion , in exacting Money before theterm, 
was that againſt which the At of Parliament intended only to 
guard, 2, Though by the firſt part of the At, exacting, 
craving, or receiving annualrents at the trme of the lending, be 
expreſly forbidden: ;Yer when the craving EIRIIne 

| : 
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rhe. term of paymene ( which is the clauſe founded in 
. this dittay }) the AR ſpeaks only thereof , ps 1 pry 
- ating , but doth not torbid ſimply receiving, 3, Conſocts- 
. da etiam-mala & injuſts txcuſat uſurarium & pena Bar, is lege 
s fugitives, ff, edil, edict, Socings conſilio 170, And it 

- was very-notour , i that in this" caiſe-cherewas nothing more 
. erdinar ,' then for honeſt and juſt men in. Scotland, ' totake 
2nnualrent before the term, from willing: Debitors , eicher to 
ſupplie their own neceſſicy , 'or to gratity their Debitor upoa 
. occaſions, And it were very unjuſt , that the Pannel who 
.was a poor Merchant ſhould enſnare himſelf, in apicibus juries, 
thinking himſelf warranted in what he did , by the practice of 
the countrey , and of the moſt intelligent perſons there- 
in, 4, De minimis nou curat pretor, nor ſhould ſevere and 
ſtarurory puniſhmeat be infl:@ed tor errours , "where no perſon 
is any way con(iderably prejudged, And in-which,' it cannot 
be preſumed therewas any guilt, ſeeing che advantage was fo 
{m1ll , for- the only ſhare the Pannel reapt of this , was the 
annualrent of ten pound, from Fly to Martimas;which could 

- not exceed three ſhilling {cots z ſo that to conclude, ' an ho- 
neſt ſincere Merchant , who was otherwiſe intigerrime fame, 
guilty of Uſuryz and £0 inter confiſcationof all his Moveahles, 
and Infamy , which is the -puniſhment of Uſury , is againſt all 
ſenſe and realom;who are not (as the juſtices) tiedto ftric.Law, 
Notwithſtanding of all which ,*.che: Juſtices did find the 
 dittay relevant, as founded upon the above-written clauſe of 
- the foreſaid AR; "bur thegrounds above related, being re- 
- preſented to the Council ,' they reſcinded the Juſtices Incer- 
loquutor, andyet the Juſtice did again condemn Hugh Rox- 
burgh , -28, of November , 1668, upon the ſame AQ, and 
Mke dittay ; but that- Interloquuror was likewiſe ſtopt/by the 

Counci). | 

IV. The third Species of Scatutory Uſury'wich'us, is com- 
mitted by theſe, —  —_ Law , colour their fraud 
: «11 by 


-taking, not more anualrent dire@ly, then that is preſcrih- 
ed by the Lew , but taking wodl(ets of Land fromthe borrow. 
er,for more then their annualrent can extend to, and ſer back- 
tacks to them for.payment of what is agreed upon, To pre- 

"vent which, and all fuch U'ury (which is called by the Lay, 
'#ſura velata ) itis ſtatute by the-247, A Parl, 15. K, Fa.6, 
'that whoever receives ſuch wodſets, or enters into any ſuch 
bargains, for which more is taken , either in Money, or by 
any other tranſa@ions, whereby any thing that is taken, may 
be reduced in Money, to more then the ordinar annuairent, 
upon whatſoever colour or pretext, ſhall be guilty of Ufury, 
And by the 62, AG Par, r. K, Ch, 2, It is declared , thar 
for the future, it ſhall be Uſury to receive proper wodſets of 
Lands, and others, exceeding the annualrents of the ſums, and 
bearing by expreſle proviſion, that the lender ſhall not be ly> 
able to any hazards of the Fruits, Tennents, Warr, or 
Tronble; for clearing of which: A&, it isneceſſar to know, 
that wodſets with us, areeither proper , or improper z pro- 
per are theſe, wherein the wod(etrer 1uns all hazard of theLands 
wodſet to him, and is to expe& no more annualrentfor his 
Money, then waat Fruits of the Lands remains after all hay 
zards, Improper wodſets are theſe, wherein the wodſetter 
is only countable for what rent he receives trom the lender; 


nor is he lyable to the hazard of Bankrupt-tennents, . Wart | 
and Peftilence , which diſtintion , founded upon theſe ha- 


zards,. is very agreable to reaſon, and the common Law, 
tor Ulſury being a certain gain, he who gets for his Money but 
a hazard of gain , commirs not Ulury , for that is exrptio ju-- 
AFusretis , as it I ſhould lend Money , and get for my ſecurity 
the hazard of what rent could be colle&ted from a loading of 


Timber coming from-Norway.,: &c, And upon thisground, 


the Law allowed fexus nauticus, to be much greater then a)l 
others, ſeeing the lender runthe risk therein of all Sea ha- 
zards., Burit the hazard be not ſo great as may compenſe a 
excels 
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exceſs of the annualrent taken beyond what the Law allows, 
eocaſu , it excuſes not from Uſury , as if a wodſet be granted 
of a Miln , or Salmond fiſhing, it the ſaid rents do ordinarly 
exceed the annualrents, by any conſicerable exceſs, then the 
receives of the wodſet commit Uſury , notwithſtanding of 
the hazard, And this brings to my memory , a caſe debated 
upon the 28, of January, 167 2, wherein a Gentleman 
being purſued as an Uſurer, info far as he had taken his De- 
bicor obliedged to pay him a Boll, for the annualrent of eve- 
ry hundred Merk , which accorcing to the feir of the year did, 
for the two years of his wodlet, extended to five Pound the 
Boll, and ſo exceeded the annualrent, by twenty Shilling eve- 
ty Boll z yerthis was found no Uſury, becauſe he in that 
«cafe, took his hazard of the feir of the year, which might have 
been much lower - and becauſe that the price of Victual ya- 
ries much , according to the ſeyeral Shires, and Years. And 
leſt the people ſhould be atan uncertainty in criminal caſes, 
which were dangerous z therefore by the 122, CA& Fa, 6, 
Par, 14, it isappointed, that no man ſhall take more profite, 
then according to ten Pound, for the hundred Pound, or five 
Bolls of Victual , which the annualrent being then., at ten of 
the hundred , 'and now at (ix, doth allow according to that 
probation , two Bolls for the hundred Merks, whereas there 
was but only one Boll taken here, for the annualrent for the 
hundred Merk 3 nor was this A abrogat by the 4# 247, 
Par, 15, becauſe, though that be poſterior , yet it doth nor 
expreſly abrogat chis AR , norought it to have been abrogat 
for avoiding of uncertainty, as ſaid is, And for the ſame rea- 
ſon, the undertaking of hazard hinders the taking of advanta- 
gious Tacks, to infer Ulſury, as was decided September 1668, 
wherein Robert Lawder was purſued as an Uſurer, becauſe he 
had taken a tack of two Buts of Land, and a Dovecoat for tour 
years., which payed fitty _— yearly , communibus annis, 
112 and 
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and that for ſatisfaction of the annuulrents of an hundred 


Merks, which Tack did' bear this clauſe , that if the fir 


year Robert were payed, he ſhould defalck ſo much of the 
annualrent proportionally , notwithſtanding of which 
clauſe , he refuſed to compte - It was alledged for the de. 
fender, that the Tacks-man had run hazard _, . becaufe 
he might have been diſappointed of all duty , quo caſs ; he 


would have got no releif,  'To which it was duplyed,, that - 
the ſame hazard was in wodfſets; .. and yet theraking a wod. . 
fer for more then rhe ordinary annualrent ; made the wod. - 


ſetrer incur..the Crime of Ulury, _ Nor could this : hazard 
defend , becauſe ir was not great , and there was ſcarce any 
hazard in it 5 nor could the danger be here objeted , (e- 
ing after expiring of the years ; the receiver offered ro:compt 
with the lender, and to allow him borh principal ſum; - and 
annualrents z, . to which it was t:iplyed , that the Ac of 
Parliament, diſcharging: Ufarary , wodſets doth: nor dif- 
charge Tacks ; and there is a great difference, as to Ulu- 
ry betwixt tacks and  wodſets::. for wodletters have the li- 


berty to require their Money from the debitor , ſo that they. 


lofe not the ſum ,- though they loſe. their rents, but Tack(- 
menloſeall, if their cack duty be not payed : and as to 


their offer of compting, that being only competent after the. 


firſt year , it could not be objected thereafter, and tne danger 
was paſt before the offer, 


The fourth degree of uſury with us, is to take budd or bribe 


for the loan of money, or for continuing it, .when-it is lent, 
whereupon many debates doariſe, The cauſe why the debi- 
ror gives a gratuity to his Creditor, being oft, adFus animi, is 
hard to be proven, _ But generally it is ſuſtained that a p:0» 
ceeding Treatie: muſt be proved, or <lſe. it muſt be proved, 
that the- receiver is wanzfeſtus, that is an ordinar Uſurer, for 
eſe ro receivea gratuity 1s nd crime, And itwere. againſt rea- 


{o0,: 


—* 
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ſon, thar by lending money to my friend, I ſhould become 
uncapable of 2 donation from him, 

V. Thecommon Law alſo ſuſtains it to be Ulſury, ifa man 
Wodfet his Lands, and in the Wodfer provide that it ſhall 
not be lawful to Redeem betwixt and a definic time, for in 
that- caſe it preſumes that the wodſer granter adjedts this be- 
cauſe of ſome known advantage, and this is to take more ad- 
yantage for money then the Annualrent, Molm, de Cenſu, But 
this the Lords would not ſuſtain ro be Uſury, Nor did they 
find it an nalawful pation, in the Action betwixc, Sir 104# 
Drummond, and Achtertyr; . And in effeX theſe pactions are 
allowed by At 62,P,1,K,C,1n,S.1,-. | 

By the Civil Law, it was Ufury to take Annualrent for 
Annualrent , at leaſt it was declared unlawful, /, ut, C, de uſur 
And I conceive that to ſwell up 'Annualrents t'\us, © beyond 
what the Law allows, would infer Ufury with'ns - for elſe the 
Law might be thus cheated, Bur though by the Civil Law it 
was uulawful, and Ulury, ts accumulat Annnalrents with the 
principal ſumsz and co mike both bear Annualrene'; which 
was called Anatociſmus, and is diſcharged, /, 28, CG. de uſur, 

with us, ſuch paRions are moſt lawful : tor ſince,” it the 
Annuals hid been payed, they had born Annuals, why may 
they not be lent out to the deb:ror, as well as to'others, 

V I, The probation of Ulſury is, either by writ, witneſſes, - 
or Oath, as to writ it may be doubted, how the purſuer may 
recover it for inſtructing his Libel, the writs being ordinarily -* 
inthe Uſurers own'hin, anC yems tenetur edere rnſtrumenta 
contra ſe, © And yer I tad Lawyers very ctear,that hoc caſu te- 
minr edere contra ſt Bartol. & dotores ad |, pretor S,'s etiam 

« de edendo Arelat, de heretic, notabil, 21, and ſeing with us, 

furers are obliedged to ſwear againſt the common Criminal 
rules, becauſeof the' obſcuri of the crime,” why ſhoald they 
not be oblieged to produce ther writs, for the ſame reaſonzang” 
40 the former maxime, that nemo tenerur edere,&0, It may 


be- f 
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beanſ\ wered, that it holds not #».criminalibus,for we ſee.thatin 
Improvations, the Purſuer will force the Detender upon an al. 


ledgeance of talſhood to produce all his writs, and why not inUU-. 


fury? Yet know that ic is ordinarily adviſed in ſuch caſes tg 
raiſe an exhibition, 

As to the probation by witneſſes, .It is doubted if rhe De- 
bitor who lent the money may be received as witneſſe? («. 
ing he is ſocius criminis, it bein; unlawful to rake 3s well as tg 
gtve upon Ulſury, but with us theſe arereceived, as Hiſ/leſide in 
Somervel's caſe, 18, Fan, 1667, But thereafter the Juſtices 
declared that they would not ſuſtain the Debitor to be a wit- 
ne:ſle 11, November, 1667, His Majefties Advocat contra Wil- 
{on, And that becauſe by the 7. AZ, P, 16, X, F, 6, It is ap- 
pointed that uſury ſhall be proved by the Oath ot the party re- 
ceiver of the unlawful Annualrent, and vitnefſles inſert, with- 
out receiving the Oath of the giver of the unlawtul Annual- 
rent, for eviting perjury, Nor-will the Juſtices ſuſtain as a 
reply , that the giver of the unlawiul Annualrent in this caſe 
had payed the ſum, and ſo was-no more debitor, and could 
expect no advantage, and ſo the fear of perjury cealed, And 
aS to the foreſaid ſeventh Ac, It was anſwered, . that it was 0n- 
ly made not to exclude the debitor abſolutely, bur to corre 


the 257, CA, 15,P,'K, F,6, whereby the-Oath of Party --' 
was declared to be receivable as deciſive of the cauſe, As to ' 


other witneſles,our ordinary diſtinion is,that paRions inl1ſu- 
ry are either extrinſick to the Bond, or writ, as are the taking 
Bud or Bribe for continuing a Sum, and-theſe may be proved 


by any witneſſes , albeit by the foreſaid 7, 4%. Ir is ſaid that. 


Uſury ſhall be proved by the Oath of the Party, .and witneſſes 
inſert. But paions which-concern the writ itſelf, as that 


whereby more is promiſed then is contained inthe bond, theſe _ 


cannnot be proven, but by the Witneſſes inſert, for cle writ 


might be taken away by Witneſſes, As to oath of Party, it 
| is 


my oy }ﬀ owes ou 0 titre ac .. . 


Ofury. 147 
isordained to be taken by the former as againſt the common 
rules of Law, by which, nemo tenetur ſurare in ſua turpitudi- 
yem: And the Juſtices accordingly do force the Pannels to 
ſwear, as in the caſe of Wilſon above cited, But it may be 
doubted it this a& ſhould not extend only to Civil, and not 
' Criminalccafes; For that a ſayes, "that /itis-conteſt ation 

being made, it ſhall be lawful to receive - Bur ſoit is that 
there is no /itis-conteſtation in! Criminals, go, This Act can- 
not be extended to theſe caſes, 

VIH., Ufury was allowed by the Civil Law , as the proper 
product, Or ro pecunie, but by the Canon Law it was pu- 
niſhed, and moſt Lawyers think it may be puniſhed criminal- 
ly, Decius Confil, 230, And it is called crimen utrinſque fort, 
becauſe it is puniſhable Civilly and Eccleſiaſtically, 

The pain 'of Uſury with us, is, That the debitor ſhall be 
free from his obligation, or have back his pledge, or if the de. 
bitor conceal, then the revealer ſhall haverighe co the ſums, 
AG, 222, K,F, 6, Par. 14, Andby the 248 48, P, 15.X. 

\F, 6, Tr is appointed that the Uſurary Bond or Contract (hall 
be reduced,. and being reduced, the ſums ſhall belong to His 

Majeſty, or his Donator 3 and the Parry to have repetition of 
& the-unlawtoLAnnualrene payed by: him, incaſe only he con- 
F'curwith the Donator in the reduction, 


—_ 
TITLE XXV, 


The Bribing, Partiality, and 'Ne- 
gligence of Judges. 


O'S 


———— 


on th. Ao —_—— __ ——_— th. 4 netted At ad. dd. WW Me end CI nm, 


1. What bribing by the Civil Lew. 

2. What by our Law , and how our Lawfunifbeth it, 

3, Crimen tepetundarum & Barratriz. 

.4, Whether Arbiters, Delegats, or Aſiefars, be p uniſhable for 
taking Bribes, 

How negligent Fudges are puniſhable, 


3. 
] T is to no purpoſe to make good Laws, if the execution 


of them be not committed to juſt and diligeat perſons , 25 
it 's to no purpoſe to have an exaR ballance , if that ballence 
be not put ina good hand : and therefore, as the Law hath 
been very liberal of its pruviledges, to.juſt Judges, and ſevere 
in puniſhing ſuch as offended them ſo it hath puniſh'd with 
the ſame rigour, ſuch Judges as tranſgreſs either by bribing, 
negligence, . or pattiality,;which are three diſtin ſpecies fot- 
_ bidden by the common Law and ours, 

T, Bribing is the taking of money,  orother good deed, ei- 
ther for doing of juſtice, or committing of uujuſtice, 
There are indeed ſame Lawyers who think, that a Judge 
. taking money in a Civil Cauſe, to do juſtice, doth not there- 
by commica Crime, bur is only lyable to reſtitution, Meyoch, 
2, 416.342. 1, 6, but this is expreſly _— to ſound res- 
Fan; fince if taking upon any terms be allowed, 


* % 


the. Law may 
be 
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*be eluded, and*Judges will be thereby tempted , not only ro 
rake bribes, but to eake pains to juſtifie what they havedone : 
buc yet F think that this opinion isneither proved, per /, 4, ff 
de I; jul, repetand, *For there it is not only (aid, :nox _— 
quo magis aut minus quid ex officio ſwofecerit, which prohibits 
only an exceſs in juſtice, , and notthe doing juſticetor money, 
nor” perl, 3.”c,cod.ſtnce that Law doth only m the general forbid 
the raking ot money, bur-this is expteſly forbidden,/,'2, $.:2 

_dc.conditt, ob turp, cauſ, where it is declared a Crime, but 
the puniſhmenc there ſeems only to be /irem ſuam facere , and 
Skeen ad Stat 25 , Wil, ſays, that won {ices judics wendere jus 
xicium juſtum, . 

TI. By our Law, the Kings Judges were to thole an Aﬀſize 
uponwhar they had done as Judges z and if they were convict, 
they were to be puniſhed by che King and kis Council, accore 
ding tothe meaſure of their teult, Cap, 13, Star, Rob, 2, and 
the Judges of inferior Courts, ſuch as*Regalities, were to 
thole an Affize betore the Fuſtices, and if they were found ei- 
ther culpable or remiſs, they were'to eſcheat their moveadtles, 
and their life to be inthe Kings will,or in the will of the Lords 
of the Regality, cap, 14. ibid, 

And by the 26, 4t7, F, 3, Parl, 5, 4 Sheriff, orany other 
'Officer of Fee, "that is to ſay, any Heritable Officer, is ro be 
Put from his O frice for three years, it he be found parcial, and 
an ordinary Judge, if he be found partial, "loſeth his Office for 
ever, *And'though his perſon's being puniſhed at the *King's 
will, and the paying of the . expence of the panty injured, be 
only 2dded to the pun.ſhment, expreſſed againſt a Judge who 
is not Heritable; yer I conceive, tharbeing added in the laſt 
place, it is applicable , both to-the Hentable Jadges , and 

others, Likeas, it is obſervable, that though by all chefe 
AQs, the King ani His Council are only expreſt to be the 
Judges competent ; yet de-pradFics, the Juſtices are Judges 
competent , 'if partiality be | ma in any criminal cauſe, 

K as 
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x5fot inſtance ; its Sheriff ſhould execute any Pannel , upon: *{* 


a Grime/proved)oaly. againſt /him,, by the purſuers b:othets, 
of ocher ijnhabjle wicneſles,, or upon a Libel, which were 
pelpably icrelevant;incheſe,and in ſuch othercriminal caſes, the 
Juſtices and . not the Council , would be only Judges compe- 
tent 3. nor 15 partiality ,'in:. civil caſes, a Crime by'our 
Laiy,, though it be, panzhable by this At, pers arbitra- 
rea 5. and 'by refounding_ of the dammage ſuſtained by the 
urſuer, ; _— 

The foreſaid Laws.ſtrike only againſt partiality , in-gene- 
ral-, but bribing is expreſly. diſcharged, by the 25,. Chap, 
Stat, K. William , but there is no puniſhment there exprelt; 
2ndrherefote Sheen adds in hisobſcryatiens,. the puniſhment 
of 1,1, cumanthent.. c, depen, judic, And thereafter, by.the 
22, Chap,.1, Stat, Reb, 1, all Judges are forbidden to take 
Eand, or any. thing elſe, to Champart;, either for:giving, 
deferring, or. prolonging of juſtice : and the offendetrs areto 
be inthe Kings will, . and_to:loſe their office for all rheir 
life, Champatt 184 French word,, ſignifying part, durchamps, 
a part of any Land ; fo that þy a Metaphor , the taking any 
part of the advantage, ariſtng by.any plea, is forbidden by 
this £tatute , which the Civilians call padFum dequota litis, by 
the 104, CAM. 7, Parl, F, 5. convulting , or giving paztial 
- Judgement, is declared bribing ina Judge, and ſuch as diftame 
'them- asb:thers., are puniſhc, /ege talionis, 

Butbecauſe theſe Acts were not clear againſt bribing, there- 
fore by the93. CA, 6, Parl, F.6; the taking of bribes, is 
diſcharged to the Lords of Seffion , their Wives,, and Set- 
vancs , under the painof infamy , deprivation ,. and confiſca- 
tion of all their Moveables;;z toall which, an arbitrary puniſh- 
-ment is adjected, 

.. : tis very obſervable , that.by this At , nor only the tak- 
-3ng of bribes is diſcharged , but-even the taking any goods 0! 
.gear., during the depending of a Plea, wrfrom ſuch, as _ 
"" * have 
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-* have cauſes depending jor the future : andthough.ic ſeem” 


very reaſonable , that men ſhauld not be diſchaged. oh the 
effes of their friends liberality, and ſhould noe be, by being 
elected Lords of Seſſion, put in a warſe condition, then.che 
other ſubje&s, yet ſo jealous is the Law of bribing , thatit is 
atraid, thar it Judges be allowed, to take at any rate, or upon 
p:etext of their triends liberality,they might abuſe this pretext, 
co meer bribing, /, wit. c, h,t, I, 4, f. cod, And yetthe 
Gloſle, adl. 1, f.h.t, allowsa Judge to take from his rela- 
tions, Within the ſixth .degreez nor is it lawful to take any 
thing, even by way of remuneration , though remuneration 
be rather a paying then a gitting, Mathews P, 619, But I 
concetve, that this muſt be underſtood , of a remuneration 
made for ſervices , done during a Plea, or upon the accompr 
of a Plea, orupon any publi&t accompe, Bur it ſeems againſt 
reaſon to think , that it a brother, or brother in Law, ſhould 
entertain his brothers family , whilſt he is a Judge , that he 
my not receive a remuneration for that, orthe like kind- 
neſle, 

The ſecond obſervation from'this A&, is, that it is not . 
Jawtul for their wives, or ſervants, to take bribes , or gaod 
deeds, which is conſonant to, 1, C, h, i, by which the Judge 
is lyable to pay the quadtuple of what his ſervants take-z buc 
it would appear, that none is lyable by this Starute, for what 
his ſervants take, except he know that his ſervancs'take by 
-command, or ratihabitionz for this Statute diſcharges Judges 
to take by themſelves, or their wives, or their ſervants; which 
implyes fome AR of the maſters , for.qus facit per alium facit 
per ſe, but he who is abſolutely ignorant of what: his ſer- 
'vants doth , cannot be puniſhed for anothers fault, againſt 
the common rules ot Law , elſe the maſter ſhould be made a 
. "ſlave to his ſervants, who might at his pleaſure to:!ce him to 
what he decided, or elſe by taking bribes, mighttuineborh his 
. maſters.eſtate and reputation, ' *' '  — | 
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Since this Statute diſcharges only. the Lords of Seffiva ; it 
may be doubred, if it ſhould extend to bribes, raken by other - 
Judges : - For Laws incriminal caſes, uſe not-to be extend- 
ed z and ſince the-Lords of Seſſion: may by bribing, . do more : 
unjuſtice ., and prejudge the. Leidges more then others, - ic 
may be alledged ; that other Judges ought not to beſo ſevere. . 
ly puniſhed as they ; - and yet fince the Crime of bribing is- 
puniſhed by the Civit Law:, . and Lawot Nations., inall 
Judges -, . it-ſeems juſt--to extend this AG toall Judges;, . 
and the rather, . becauſe though, /ex ja/ia was made copn- 
ira principales magiſtratus , yet it was by: the Roman: 
cuſtomes ., , extended ,. ad magiſtratus wihanos., . Math, 
P, 617... 
III. The:taking of bribes, or geod deeds; was puniſh- of 
ed by the Civil Law, Per, |, jul, Repetundarum.. By which, of 
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tenebatur qui in magiſtratu, peteſtate, curatione legatione vel quo tf 
allo of ficio munere mir.iſteriove pablico quid acciperit quo magis' 15 
aut quo: minus. of ficiuws faceret, 1, 1, 3, 4.6: ff, de |, jul. 
Repet.- D 
The -puniſhment* of crimes repetundarume , was death, if fl 4 
Money was taken, to pronounce a capital ſentence unjuſtly, . Þ © 


l, 7. or baniſhment:, and confiſcation of goods, in. caſe no + 
ſuch criminal. effect followed , f.'38.” de penis , .and though m! 
ſome Doors teach, that albeit--it be capital ro condemn an bu 
' jnnocent man; = to abſolvea guilty manwhoideſerved death, . |. 5k 
isonly puniſhable by baniſbment ; Bae'it the Judge received 
Money, or committed groſs-iniquity, that ſhould be puniſh- || th\ 
able by death alſo, for /, 5.h, t, doth not. diſtinguiſh theſerwo | | gb; 
cales,:_ | ; | 2n 
This Crime is by the Do@ors-z called baratria 3, nam ba- || nef 
rafriam committit qui propter pecunians juſtitiam baraitat, Fa- | ſho 
rin, 2. 3, art, 10,. And they-conclude, that by the pre- - | rhe 
ſene..cuſtomes - of. Nations ;, .. ic is- oaly puniſhed arbicrari- - Þ þjs 
Iy., . not exceeding baniſhment , Boſf, de ov ___  - 
we, 6:5 os 
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He alſo who corrupts the' Judges, is puniſhablewith'the” 


puniſhment of falſhood , glrfſ. ad/; qui explicandr, C, de accuſ, 
which holds , -though the-Judge accept not the bribe, he is pu- 
niſhable-, - if” che endeavour pervenit ad affum proximunm , 
Menoch ds arb. caſ, 343, Healſo who corrupts the Judge, 
or Clerk, loſes thecauſe , Far, num, 126; But] differ from 
him; in- that he thinks; chat a Pannel who''corruprs the 
Ju.ige in a criminal cawie , ought not thereafter to be allowed 
aliberty of proponinga defence - © for an innocent man may 
by fear, be driven to offer to redeenyhis own life, ro-which in> 
clination, thie Law indulges very much, 

The Judge who judges unskilfully , per imperitiam,” is pits 
niſhable-bya fine, beſtde that , he payes the expences of the 


plea, /. fin. de var, & extr, crim,” But Bosſius and others, ate 


of opinion, that he is never to becorporally puniſhed; and b 


the17;4@6, P, Fa, 2, .only ſuch JuZges arero be puniſhed, .. 


as treſpaſſe wilfully in their office; .. | 
Arbiters bribing ; are punithed as other. Judges; -but ſome 
Doo: s do juſtly conclude, that arbiters are nor liable for their 


unskiltulneſſe, ſince they were chooſed by: the parties; who ' 


{hould blame their own eleQMion, . 


Delegat Judges, ſuch as theſe, to whom the Lords recom-"- 
mead perambulating of Marches , are puniſhable for bribing,” 
but for the ſame. reaſon, they are not puniſhable for their un+- 


Skilfulneſſe, .. 


Aſſeſſors taking bribes, are alſo puniſhible, bur ſome think - 


them not pun.ſhable'tor unskilfulneſſe , ſince the Judge is nor 


obliedged ro follow their opinton-and though ſome think, that 
an Afﬀeſſor, gerring a ſattary is liable even for his unskitfyt- - 


neſſe, . Curt, Fun, ad 1, 2. ff, quod quiſque juris, and' he - 
ſhould haye known that he was named Alſleſſor, to ſupplie: - 


the-unskilfulneſſe of the Judge, Yer I differ, for he givevvnly - 
V7 Judges» 


his advice, and ſo is liable only as an Advocat is-- 


254. Bribmg of Fudyes. 
V.,, Jadges negligent in putting:Laws to execution, are pu- 
niſhable for their remiſſneſſe arid negligence, &c. 14, R, 2, by 


the eſcheating ot their moyeables,, and.their life is-to be in the 


Kings will , which ſeems too ſevere a puniſhment for meer ne- 
gligence 5 - but by the 26, CA& 5, Par, Fa, 3,a Fudge found 
calpable ( which word may comprehend negligence ) is to be 
put from his office for three-years, 1t he be an Heritable Of 
cer : and if he be nat Heritable, he loſes his office, Which 
diſtingion, Ifand alſo obſerved by.Bald, ad 1, manicipia, ff. 
de ſerv, fugit , wheie he ſays, "that pro negligentia judex re- 
movetur s | officio , ſed hoc non tenet in judice perpetus,, 


and Farin, 2. 3, 7. 423, ,, is of opinion , that maje- 
res officiales non 1emovetur ſed minores facile rempveri poſ- 
ſont, 
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T, To whom mas. the execution of Law committed bythe Ro» 
mans and to whom by our Law, 
2 m_ is Deforcement, andwhat are the ſeveral degrees 
thereof ,. "EIS 
3, The Meſcenger muſt have his Blaſonzand give an txecution 
of Deforcement. | 
4. Whether maya Meſcenger be deforced,who-wants his Cap» 
tion, or tranſgreſſes his power, 
5, What witneſſes can prove a:Deforcement, or if the Meſſex» 
gers. execution canProve it, 


Theſewho deforce, may be purſued Crvilly for thedebr. 


6, 

| Mop are only the ;de4 or picture of Juſtice, but execution 
is its life: and though thoſe who. have the execution. 0: 
Laws and Sentences committed to.them, be ranked bur. 4- 
mongſt the loweſt ſervants of Juſtice; yet they have che hap- 
Pinefſe ro be theſe who compleat that great work, and amongſt 
whoſe hands'it becomes perie& z, and therefore che Laws ha- 
ving.committed its moſt excellent, part to them 4, ic ſhould be, 
and1s , ina moſt. eminent way. careful of thew, and.in provi- 

ding for their ſaſty, ic ſecures.its own honaqur, JOLIE 
I, Theexecution of ſentences was committed.amongſt the Ry- 
»ans to the apparitors mention'd of theCodexin three (eyeral 
Titles, and theſe were erected in a .Colledge, whichwas ſti. 
led, collegium, or familia apparitorum, as ont Heraulds are.in 2 
; S ©, IM frater..- 
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fraternity, by the125. A#, Parliament, 13, K, F, 6. The 
. Italsan DoRors call:them now, . Berearzz, ; ſo that theſe who 
would know what the dottors hold in caſes of deforcement, 
.mnſt logk to the Indexes, at theſe words, According to the 
Koman Law,'itwas a ſpecies of [e(e-wajrſtie, :to reſiſt the exe- 
. cution of ſentences, /, quiſquis adl, Jul, majeſt, l, Fulianny, 
ff. de of ficio rjus cui mandata eft juriſdictio and Guid. Pap. queſt 
. 5.57, oblerves, that from-theſe Laws does riſe the practique of 
France,qua Puniuntur Capitaliter verberantes appar#torei,in exe 
outione off icii-nam-quimandataprincipum exequuntur videntur 
Vive principium imagines ac adeo graviter puniri debeut ac inju- 
Fiantes Statnas principum, | 

Wich us the execution of ſentences, - is committed to He- 
.rauids, Purſevants, : Meſſengers,” Macers, and the execucion of 
ſentences of interiour Courts, to the reſpeRive officers of 
theſe Courts; and the reſifling, 'beating, or wounding, of 
theſe, in the execution of their office, is inour Law that 
Crime which we call Detorcement, .Leg, Burgal, cap. 135, 

IT. Detorcement then is defined to be that Crime which 
is commitced in oppoſing \Macers, "Meflengers, or any others, 
who uſe to execute ſentences, whilſt. chey are executing their 
office ; 'And upon that accompr, ſo.that if either the Officer 
was not in execution of his office, | or if the Officer be beat up- 
on any other accompt,as if a ſcuffle ſhould ariſe, occafianed un- 

juſtly by himſelf, this would not inter.a deforcemenr, as ſhall 
be ſaid hereafter, 

Though this crime be amongſt the moſt attrocious, becauſe 
-the King and Soyeraign power i$ in their perſon deſpiſed, and 
therefore this ctime'is called DiſpeFius Regis ſtat, Williel, cap, 

4, verſe 5, And Juſtice is after much pains taken by the Judg- 
Es, and expences layed out by the Parties diſappointed , yet 

it isonly puniſhed by confiſcation of moveables, and an atbitra- 

ry impriſonment, and the one half of the Moveables ſo eſchea- 
ted, fallsto-theKing,and the other half cotheParty at _— 
101TaACE 
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inſtance the Letters ywete execute, F.6,P, 12, cap, 150, The 
words whereof are, If an Officer of Armes, or Sheriffs 'ia thae: 
part, or Other pei ſon whatſoever be-deforced, moleſted, inya- 
ded, or pniſued, tothe effuſion of. their blood, by any perſon 
a: perſons, whom theyſhall Summond, ,or othess of his cauſing 
and command,.. the time heis executing'ot any Sammonds, 
Letcers, . or Precept diteR by.His Highneſle,cor other:Judges 
that he ſhall loſs, &rc, 

From which A it is to be obſerved, - T7, That Deforce- 
ment is committed by troubling ot any Officer belonging eo 
any Court, . 2, . That thoſe words, ( to effuſion of their 
blood ) feem to be a quality put in a ſentence by ir (elf, andſo 
may be thought. to :clate to all-che formerwords , '' wolefted, 
invaded, or purſued, yer the wordsof the ARare only wrong 
pointed,and thete words, or pwr [ued to theeffuſion of their bloud, 
ſhould all-be put in. one ſentence, tor; JepradZica; imple oppo- 
fiag, or moleſting the Meſſenger, though-withonr blood,” will 
inter a Detorcemeat, :3, -Thongh dy the A it would ſeem 
only theſe againſt whom Letters, aad Charges are raiſed, -or 
ſuch 2s they hound our, can be guilty at Detorcemenr, yer if 
any others do deforce. a. Meflenger, -though they be neither 
the parties intereſted them(elveszor hounded our by them,yer 
they are likewiſe guilty of Deforcement* ' As isclear by the 
. 6, c4p; fat. Williell, verſ..I, And by the 84. Ac, 11, Par- 
liament K, F,.6, And leeing the ctime lies in the oppoſition 
to the Meſſenger, whoever is guilty -of thata&tcommits this 
Crime, 4, .Though this att make only-canfing'or comman- 
ding a crime, -yet certainly.if any perſon intereſted does ratiha- 
bit the Delorcement.committed by. any other/perſon, ' by ej- 
ther giving him god deed, or by receiving hisLerrers, or Bla- 
ſon taken from him, he is eo info guilty of Deforcement : As 
'the Conncil found in the caſe of the Earl of Seuforr, againſt 
the Lord. Mackdonald, anns, 1669, upon full debate: In which 
cale the Council. did rein, that forthe {uture, : all Zand- 
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lords in the H:izblands Thould be lyable for deforcement com- 
mitted upon che grounds,” if they did not deliver up the offen- 
ders, 4: ' Though the execution be diſappointed and ſtop- 
ped, yet-is declared by the Parliament to be as ſufficient as 

erfected ; and ir were unjuſt, that the party having done all 
that in him lay, thac thedifſappointment., eo caſ#, ſhould 
be prejudicial to. him, 5, Seing the puniſhmenr of this a&, 
is only confiſcation of Moveables, and impriſonment ; where- 
as by the At 84, 11, Parl, XK. F, 6, The lives and goods of 
the offenders were to be in the Kings willy, It may be doubt- 
ed whether the Judge may puniſh by either of the Atts, ſeing 
the laſt does nor- expreſly abrogat the fiſts, or whether both 
ſhould ſtand in vigour and force, Concerning which queſtion, 
the general Lawyers have very many learned debates, bur the 
moſt {olid and approven concluſions are, that when acrime is 
puniſhed by.ſeveral pains, in ſeveral Laws,or Ads, which Ats 
do-not derogat one trom another expreſly, that ir is in the 
election of the Judge, to puniſh the delinquent; by either of 
the pains, /. quoties ff, de atFionibus & oblizationibus, But the 
Judge making election of one of the pains, cannot thereafter 


make, uſe of, the: other : /. ff ſenatus de acuſationibus, 


wid, Cabal, reſol; criminal. cap, 3, where this general 
queſtion is tully handled ; and to the conſiderations there ad- 
duced by him, -] would adde this, that where there are ſeveral 


puniſbmencs appinted by Laws, whereof the. one:derogats not: 


fromthe other, ' thac the Jadge ſhould follow tht of rhe two 
which is moſtin uſe -- And- therefore ſeing Confiſcation of 
moveables and imprifonment, is alwayes uſed in this caſe, hat 
puniſhment thquli.be certainly followed by the Fuge: for ſince 
cuſtom mayantiquac Laws,” and is a warrartd for 'a Judge, tg 
pagceed: cnmindlly! whats! there'is wo Law; it ſhould muck 
mare determine betwixt two Laws, which of them ſhould be 
followed :Butthete is:thelefs difficulty in this cafe, that none 
ob chaafts makevictorroment to he capital; And'theſe words, 
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that their lives ſhall bein'the Kingswill, do not infer, dt jure, 
the pain of death, as is elſewhere fully debaced - bur it may be 
.doubred, if-their perſons may not likewiſe be puniſhable, ſe- 
ing not only bythe former a& are their tives to be in the Kings 
will, bur likewife by:the ſeventh AR, 17, Parliament, F. 6. 
Ic is declared, 'thar -deforcement of Officers ſhall be puniſhed 
by che:eſchear of their moveable goods, and puniſhmenc of 
their perſon according to the Laws ot betore:: So that there is 
geminatiolegum, 'which makes the Law much ſtronger; And 
I remember thae ſome Sea men in Bruntiſlazd, having rowed 
off their Boar when the Cuſtomers Officets were about to 
poynd ſome unfree goods, boughr out of Captain Pewars Ship, 
by rowing off, of which Boar cheM efſenger'who was to Poynd, 
tell in the Sea» The Commiſſioners of the T heſaury did ſum-. 
marly in Fuly, 2669, ordain the Sea.-men to be whipt, which 
was accordingly done, | | 

IIT. Meſſengers have as the Badze of their Office, a Blaſon 
bearing the 'Kings Armes, and a Wand of Peace it they bear 
not the Blaſon, it 1s believed ( and that is the firſt objection 
againſt the.conception and relevancy of the Lybel) they may 
be deforced, becauſe by that a& only people are obleidged ro 
know thae they are Meſſengers, and the Wand of Peace is 
that whereby they ronch a'Rebel, and declares him to: be their 
Priſoner, and when they are detorced, they uſe to break the 
Wand of Peace, but though their Libel bear alwayes that che 
Wand of peace is broken, yer if the troubling of theMcfſen. 
gerbe proven, though this quality be not proven, the aiſtze 
will ſtill find guilty, as was found in the caſe betwixt Murray 
and French, 1 3. Faly, 1669, whete it was likewiſe found that 
albeit ordinarily rheMeſlenger who was deforced, doth give in 
with his Libel, 2n exemption ot defo1cement,whereio atter the 
ordinary torm, he relates how he execute the Letters,and haw 
ad by whom: he was deforced, yer that Execution is not abſar 
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forcement ,may:;be proven by wicaeſſes, torelſe there could 


be no deforcement, it .the Meſſenger were killed, fo that 


he could make:no execution : . orit he-.were bribed by. the de- 
forcet, and ſo.would givenone, bur that an-execution-of de- 
forcement was only neceſſary to the effe& the Lette.s might 
be repute. as validly execute, as it- they had been teally exe- 
cate, 

Ic ' uſes {omerimes to be alledged againſt the relevancy of 
the Libel-in this crime, that the Libel is not relevant, becauſe 
it bears \not that the Meſſenger had the letters 6f Caption in 
his hand, and ſhew them. to the Party whom he apprehended 
bevvertue of that Caption, for without ſceing of the Letters, 
the Party is not obliedged co obey, and if ic were otherwayes,: 
any man might take a free Liedge, and keep him till he ſhould: 
Sera Caption, though he had none at the time of the executi- 
on, . But upon the 19, of February, 1672. Gordown of Bracy 
was found guilty of deforcement, though the Meſſenger his 
having a Caption; was neither libc}led' nor- proved, and that: 
becauſe the Rebel did not crave to {ee a warrand, and the Me(- 
ſenger was anſwerable if he did execute without: a warrand: 
Neither did the Lords think that the Meſlenger was bound 


ro pntthe warrand in the Rebels hands; leſt he ſhould deſtroy: 


it - But he was bound to ſhew-it to..any dilintereſled- perſon 
who was preſent; ,Jathe ſame Proceſs it was likewiſe touad, 
that a' Meſſenger might execute. a Caption under filence of 


mghr, though iewas pretended that this might give a colour 
£0 Robbers tv enter in to honeſt mens houſes under nighr, upon: 
pretext oof executing of Captions; though Poyndings indeed- 
csnnot be exccure after the Sun.is fer,” becauſe a Poynding isa- 


ſentence, and requires formam judicii; and no Courr can'be 
kep: under fifence of night,Some Judges ordainO fficers to take 


Raes from a Maſt, and arreſt Ships, wichout a writtek order, 


the haſte of therexecut.on ſo requiring z and therefore I think 


lutely neceſſary for proviag the deforcement, but-thac the de: - 


that- 


I: 
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that though ſuch have not a written warrand , they cannot- 
lzwfully be oppoſed: for ir is the duty of all good Subjets to-: 
enquire firſt it he who' pretends to haveauthority > have ital-, 
ready,; though he ſee no written wartand, but not raſhly to-. 
oppoſe what may belawtul;” es 

Anothet otdinary objeQion againſt the Libel is, that the: 
Meſſenger and his affiſters did tranſgreſs their power and war- 
rand, and ſo it was lawful torefiſt them : and thus upon 'the- 
18, of Novemb, 1667, Mr, Archibald Borthwick being putſu- 
ed for defortement, it was alledged, that he compeared as 
Procurator for the Lord Borthwick , who had arreſted Sand#-' 
lands, and the Tennents Corns,'as Maſter of the G:0un3, and 
ſoalledg'd the Meſfenger could not poynd the Corns till the 
Maſtet was payed, wherein the Meſſenger did unjuſtly, and (@* 
he had good reaſon to ſtop the poyn\ing : This alledgiance- 
was found relevant, but if juſtly, it may be doubted. And' 
Lawyers are very poſitive, that no min can ſtop any executi-' 
on, upon fach pretetice of unjuſtice, where the unjuſtice.can- 
be no otherwiſe redreſſed ,by app=llarion; or otherwiſe - which” 
they call reſi/tentialicith per ſubſidium,” Menoch, de recup, poſ- 
ſefs. remed. 8, num, 30. &'31, Cabal, reſul, crim, caſ, x32, 
And their opinion ſeems moſt Jaft z, for it were dangerous, to 
make private perſons, au fuch alſo as are intereſſed, Judges- 
to the juſtice of what is don? againſt themſelves, -2, Nun- 
quam recurrendum eft ad remedium extraordinarium,, quamdiu 
lacs eſt ordinario'; but lo it is, that' if a Meſſenger do any 
wrong in the execution of his Office, he is 1yable therefore; ' 
ad damnumn' & intereſſe, an] finds caution for that effect ro the 
' Lyon at his entry; ' 3. Meflengers are Judges in poyndings, 
and it is not lawful to refit Judges upon pretence that they ' 
judge unjuſtſy : And this ſuggeſts to ne another diſtinion, ' 
whick is; rhit either a Meſſenger or Executer doth wrong the *- 
party intereſſed, via j1rw, "as inomitting formalities, and re-" 
pelling juſt allegiances, & es caſu he cannot be. reſiſted + or * 
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elſe he does wrong , via fa, by beating the party he cites, 
or gwing him opp:obrious ſpeeches, by apprehending him 


without a Caption, or atter a Suſpenſion is produced by him, - 


or otherwiſe g.ving riſe to the violence uſed againſt him, & ev 
caſu be may be reſiſted , as was found, Mart. 1662, And is 
clear from the Doors, Cabal. ibid, 1c hath been alledged 
that chere could be no deforcement at the Meſſengers inſtance 
againſt the Pannel, for topping him to poynd goods, becauſe 
the Meflenger was the perſon at whoſe inſtance the Letters of 
Poynding was raiſed, and therefore he could not execute rhem 
himſelt, ſeing no man can be Judge in his own cauſe, and the 
Meſſenger is Judge in all Poyndingsz but this was repell&, 


becauſe the Letrers of Poynding are alwayes blank in the pet-- 
ſons name to whom they aredire&,and ſo the Meſſenger might | 


fill up his own name, and no Meſſenger was excluded, and it 
the Executer did any wrong, he was lyable to a ſpoilzie , and 
his ſentence was reduceable; but this wants notits own ſcruple, 
ſcing Meſſengers are Judges -when they poynd, and no man 
can judge in his own cauſe. 2, It was here alledged ,, that the 
Letters upon which Execution were uſed, were ſuſpended, 
and fo could nor be put to execution, which ailedgiance was 
repelted, becauſe the Suſpenſion was not intimate, and fo the 
Meſſenger nor Party was.not thereby put inanala fide, Hart, 
' 1662, | EINTETS 
Though this be the puniſhment of deforce , when it is pure- 
ly ſuch, and is not aggraged with other hainous circumſtances, 
yet if a Meſſenger were executing Letters of Caption againſt a 
Traitor for Treaſon, any who would.deforce him would com- 
mit Treaſon, and that were to be art and patt of 'Treaſon -, and 
ſo in other Crimes ; but whether deforcement may be puniſh- 
ed in our Law, as breaking of Priſon, I' doubt very much, 
though ithbe a rule amongſt the Doctors, that eximens a/iquem 
ex manu familie, & ex carcere 4 pari procedunt, & Fare gn 
22 PI : 78 
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dicitur non  folnm qui in carcers minſione dezit, ſed & 
qu#-ſateltitum cuſtodia, & in familia manu reperitur« nan 
codem modo ntribique leditar majeſtas principis &offenditur mi- 
niſterium ſuſtitie, Cabal, reſsl, crim, cent, 1, caſn, $, 

V. Detorcement then is proven as other crimes, by wit- 
neſſes, and who. ever may be witneſſes for proving other 
crimes, are admitted here, but it hath been oft doubted, whe- 
ther the witneſſes who were carryed along with the Meſſenger 
for verify ing his executions; may be ſuſtained as witneſſes to 
prove the Deforcement : and the reaſon of the doubt was, be- 
, ayſeordidarily they are injured chem(elyes in ſuch caſes, yer ar 
IiQit was decided inMarch,1662,that they were vey receive- 
»le witneſſes; becauſe without theſe, delo-cements could nor 
the proved : And ſince the executidn could be proved by them, 
why not deforcement. Bur it is a neceſſary caution in thar 
caſe, that no injury be purſued as done to the witneſſes, for it 
that be once libelled, rhey become parties, and will not there- 
after be received as witneſſes, though they ſhould offer to pals 
from the injuries, as done to themſelves, And theſe witne(- 
ſes are {0 receivable, that in the caſe betwixt Marray.& French, 
12'Fuly, 1669, Tt was foun? that though they were within 
the degrees-defendant ro the purſuer, yet they might bere- 
ceived, becauſe in effe they wete refles inſlrum:ntarii, beeing 
witneſſes contained in the execution of the deforcement s, but 
I think, this is devareable,, becanſe reftes inſlrumentari; 
freonly allowed in obligations, though within degrees, quo ca- 
ſu, they are to be preſumed to be choſen with mucual conſent, 
which cannor be alledged here, ſeing che Meſſenger only choo- 
ſes ſuch witneſſes as he pleaſes, fo 

Whether the execution of deforcement, will prove chac 
the Meſſenger was deforced, without Jeading any other wit» 
nefſes, may it be doubted, and that it ſhould, appears from 
theſe gronnds, 1, That it is a principle in Law, that creditnr- 
nunciie, in his que [petfant ad ipſorum officium, 2; In civi- 
Its, The execution of a M:fſenger is a:wayes believed till ic 

* be 
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beimproven, 3.. Lawyers are yery clear, . that creditur wuy- 
cio, ſireferat ſe fuiſſe percuſſum vel verberatum in ipſa extcati- 
one, which Guido pape deci. 638, declares to.be the caſtom gf 
France in Nazphmie : And this is enacted by a ſtatute of F/e. 
' rence, 13, June, 1559. Yetþy our Law the ex: cution.of De- 
forcement, will not prove.thac the, Mcſſenger, was deforced, 
and Caballws declares this likewiſe of moſt other-nations be- 
. Tides theſe abovecited, Caſu 127, -According to our Law, 
the Meſſengers who were deforced, cannot be led even as ſingle 


' wiznefſes, though the purſuite benot .at their own inſtance, 


| burar the inſtance of the party injured, or his Majeſties Advo- 
cat: In which caſe it ſeems thar all their intereſt ceaſes; but the 
reaſon of-this is, becauſe it js preſumable that the parties who 
. were wronged will ſtill ret2in a reſentment againſt the injurers, 
and fo wil ſtil be prejudicat wjtnefles in that caſe. But yet accor- 
ding to theDoRors, this is doubted,an1many of them conclude, 
that creditur wancio [e verberatum fauiſſe, nam creditur ei [ecuns 
dum omnes in iis que pertinent ad ſuum officium-& hoc eft con- 
nexum relationt executionis ſibi demandate. Menoch. de Arb, 
caſ. 112, alii verocredunt caſum hunc «ſe arburarium, And 
according to our Law, iuch as were witneſles,. .choſen by the 
Meſſenger to go aloneſt with him in uſeing the execution, will 
ſtill be received witnefſes, though they, were themſelves beat 
inthe deforcement, - and ſo are lyable ro. the former ſuſpition 
equally with the Mefſenger :. and the only reaſon of difference 
that can be affigned, is, that the Meſſenger is.himſelf (aid,in 
. our L1w to be deforced, and fo is the perſon formally intereſt- 
ed, but witneſſes are not in our Law ſaid to be deforced, and 
though they bereceiyed ordinarily, yer'ir is given as a caution 
that they ſhall not depon upon any wrong done to themſelyes, 
for if they do, it will make chem thqugh othet wayes hah1l,..to 
be rejeted trom being witneſſes, and the Law will eo caſ# look 

. upon them as perſons that remember too much the injury 


.done tothem; It may be likewiſein this caſe doubted, wie 
t 
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ther thongh the witneſſes: taken along by the Meſſenger'eo 
- the execution,cannot be rejeRted upon that accompt,after they 
have purged themſelves of partial counſel and malice, if th 
may not be rejeed, it betore they be ſworn they--confe 
they continue to have a reſentment of che.injury done them, 
Andin my opinion, if this beating and injury ſuffered. by 
them, be conteſt by themſelves, before they be purged ef 
partial counſel, they ſhould be rejeec, though the parties 
intereſted, and at whole inſtance the Letters were execute, 
cannot . be received witneſſes - to prove a deforcement, even 
though they ſhould declare that they would never purſye 
the defqgcement, ad proprium intereſſe & vindictam: , yer fuck 
as were within degtees defendant-to the party, were received 
wicneſſes, even where the purſuit was-purfued by their own 
friend, .13, Fuly, 1669. HMurrayagainſt-French, Upon a 
neiy pretext , that brothers and ſervants, &c, are habil 
witneſſes, where they are teſtes inſtrumentarii, and witneſſes 
in executions are teſtes inſ{rumentarii : but in my opinion 
there .isa great difference betwixt theſe two, for the reaſon 
why teftes inſtrumentarii,are received, though they be other- 
wayes in habiles, is becauſe they -are choſen of common con- 
ſent of both parties who are preſent at the ſubſcriptions bur 
that cannot be alledged in ſuch asare witneſſes in executions, 
who are, only choſen by the Meſſenger humſelf, 

After this crime is proven, the ordinary verdit is, The 
Afſize finds the Pannel guilty of Deforcing ſuch-a Me 
ſenger, Bur yet where the Aſſize find only «the Pannel 
pullty of troubling the Meſſenger in his office, and would 
not find him guilty of. deforceing : The. juſtices finds theſe 
termes to be equivalent, and puniſhed the Pannel as a-de> 
forcer , in thecaſe of Robert Herrss, Fuly, 1667, 

VT. The patty detorced, has befide this Criminal action, a 
*Civil action, tor deforcement, againſt ſuch- as have been, ac- 
s | os cefſo- 
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eoffory tothe defotcement, for. payment of the debt'* which 
debt is6rddined by the 17, 1. 8.7. Parl Fa. 6, 'to be pay. 
6d ,* [toSether with -the modiffcation of his expences out 
of the firſt and readieſt | of the detorcers eſcheat - And 
ie is declared , . that he ſhall be preferred co the King, 
From which AX theſe rwo doubts may ariſe, 1, Since 
by the A it is declared that the perſons convict” of de- 
forcement, ſhall be yur for payment of the debt, by 
this Civil Action; t 

not competent, until 'the Parties purſued be. firſt found 
gailey. of deforcement: Bur yer it was found, the 25, 
of Faly, 1663, in the caſe of David Hitch#; that 
the party injured might purſue, either Civilly; or Cri. 
minally.; and that this priviledge was introduced by that 
AR; . as-a further advantage to the party deforced, but 
becaufe this Aion was founded upon a Criminal ground, 
therefore they ordained the deforcement to be proyed by 
moſt unſuſpet Witneſſes, The ſecond doubr is; whe- 
ther by. this At, the deforcers other Eſtate be. lyable 
to this Attion., as well as his Moveables 2 - And though 
it may be urged,  thar that AR apponts only the Cre- 
diror to be preferred to the King, and to be payed out 
of- the firſt end of the deforcers Moveables, Yet it was 
found, the 13, of-December ;.. 1672, in-+this caſe, 
Murray againft French, that this A. did allow  Attion 
for- payment, ſmpliciter, For the Lords thought, that 
the-A& did in the firſt place ordain piyment of the debr, 
and-expence; that rhe preferrence was a_new- ſuperadded 
priviledge - - And it were -againſt :all reaſon , © that the 
Creditor ſhould” be -fraftrar of his Adtion;-. becauſe che 
Deforcer had rid moveables, though he had an opulent he+ 
ritable Eſtate, 0 2; 9 ue IN 

-- Inf this caſe it was © liKewiſe found , that the Party _ 
Show. 7 __ torce 
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2t - therefore this Civil Action is5- | 
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forced: might purſue , either ad vVindifam publiceam, Cri- 
, minally, or might purſue Civilly this ARion for dam- 
mage and intereſt yz and"that the one Aion did not con» 
ſume or exhauſt the: other : "And therefore though the 
Purſuer here had prevailed in a Criminal purſuir againſt this 
Delender, quo dd yy >.> amy, :that yet he mighe 
purſue this Civil Aſian for 3&6 — - 
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T. The ſeveral ſpecies of Falſhood by the Civil Law: 
2: The producers, or uſers of falſe. Writs , commit: Falſes 


0 | 

3, The puniſhment of Falſhood by our-Law;- 

- R——_— + Ah are only thereto inthe firſt inſtance, 

5, The Lords proceed in the tryal of Falſhood, either ſummarly, 
or by way of ation, . 

6, The dirett and indirett manner of probation, 

7. CAfﬀter the Writs are improved, the forger « remitted to 
the Fuſtices,. 

8, hr 6s , how puniſhed, _. 

9, FalſeCoyners, how puniſhed, 

10, FalſeWeights, how puniſhed. | | 

In, The aſfiuming «falſe Name , $8 ſuppolitio perſonx falſz, 
how puniſhed, 


& 


- 


Aired is by the Civilians , defined to be« fraudulent 


ſuppreſſion. , or imitation of Truth , in prejudice of ant- - 


ther, it was by them divided, 7» falſum quod 'pſe lege Cornt- 
lis vindicatur & quaſi fal[um quod ſenatus-conſulto& conftituti- 
#nibus vindlcabatur, Matheus. hoc; tit.: But ſuitable co our 


practice,.. 
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practice , 1 ſhall divide Falſhood in theſe four Branches, 
I; . That Falſhood, .which is committed in writ, 2, Thar 
which is commitred by witneſſes, 3, . The forging and falſt- 
fying of Money.. 4, The uſing of. falſe weights, and mea- 

ures, 
I, As to the firſt Branch , he commits Falſhood , who ei- 
ther expreſſeth in-writ, chat which was not done, or omits 
to expreſſe- that which was. done,.. So that Falſhood in writ 
may. be commicted., either in commiſſion , . or omiſſion, 
Falſhood is committed by commiſſion , either by fabricating a 
falſe writ, .or by ſigning itz or cauſing another ſign it,. qus ine 
ftrumentum falſum. dolo mals ſeripſerit, enaverit,uel ſignare cus 
Faverit,recitaucrit,mutaucrit,|ubjecerit; amoveritcelaverit, de» 
leverit, interleverit,reſiznaverit,all-which ſpecies of Falſhood 
are enumerat by U {p;an, leg. 2. ad leg. Cornel, 9,8. penult |. - 
Paulus Col, ad legem Cornel, de falfis, whichare prettily ex- 
preſt, but much morefully /, 2, Baſil, TH aaeror, Intheſe 
termes, 9 xat\as Hahn xay,.nagracas nates, nuvrobaruv 1 avs 
(pa yiras, n The Fivggs, 1 Tfyayugds, tare Pho arayt{ vookuv. 'n Sorgur 
TYerrtvates Tavre ymrirer, With which", Theophil, dif- 
{ers much p #nſt,Y. 7, Tio vy0s Tu Sefniuy; n sr5gev ovuberaicy yea 
govTa 1 arayvouTea;1 nebexrome, And the puniſhment of Falſhood, 
was very different,” according to the feyeral kinds.and degrees 
of gullt , as will hereaſterappear, OO 

IT. Falſhood in writ , is committed by producing a 'faiſe 
wiit, if they:knownt'to'befalte', which ſome DoQors think 
puniſtiable-only”, -if the writ produced by them was ſuſpect x 
and iit.is ſaid ro beſuſpect;,. if either, it appear vitiat by: occalar 
inſpection, -..or/it the writer or producer uſed to produce talſe 
writs;or if-1tcongaitthings that are.improbable;:. 

-. The ufer offalfe:writs 1s ſaid ts commit. Falſhood , /,:-xjo® 
rem Cod, de falſ, which only holds ,..if he knew the writs pro+ 
duced by 'xhem fo be falſe, - and; therefore-Clarns relates a - 
-kaution uſed by the-pracitioners, which is, that the uſer - | 

elle « 
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the writ gets adyet afhxed to, him, rodeliverat, if he will 
abide thereby, and at the day affrxc', he muſt eicher fimply 
abide cherear,,' without zny qualification ,-quo caſa, "tit be 
improyen the uſer is puniſhed as 2 forger, © Albeit/che' Do. 
Qors commonly are of opinion , that even in chet- cafe ,ithe 
uſer is to be more meekly puniſhed then the fabricator., *fe#3 
rilicet 'relevations , Which caution is ſikewiſe in vfe withus; 
bat in this we differ , that by our pradtique , the uſer wilt be 
allowed to abide by the writ , chough not ſimply as a wric 
rroe, yet asawrit really made over to him; andin the forg- 
ing whereof , he hadno Tarereft,, as in the Eat] Levers cate, 
1665, but though this qualified abiding at che yrrit \ beal- 
lowed in an Heir, or fingular Succeffor , yet rhar it is only 
allowed where there is ſome perſon extant, who abides fim. 
ply 4t the wric , as true'as Kernedy did in this cafe, for elſe 
;thetifer,, chongh a fingular facceſſor, mult abide ar the writ, 
asd. true wrir fimply; without which, any falfe writ might 
; be vented ſecurely. ac _ Ov 
The cqunterfeicer of the King's Letters, for which Binwie 
was hanged, | The opener, and unſealer of, privarletters, from 
which' 8art,. likewiſe.concludes., ..thar Advorats, "Writers, 
and others who reveal their Clients Papers to their Adverſa- 
ries, and, the ſealing other mens Letters with the Sealers own 
Seal, and revealing the ſecrets 'pfia:Town, | commit likwiſes 
Filſhopd, ot vi Loot begun bf, ii ft Eondilglt 7! 
5, A Notfar who draws any (unlawful writ , «verb; gra, An 
uſurary Contra, commits Falſhood, but not .in Scotland, 
-.6, A Nottar who expreſſeth any.thing-that is falſe inan 
Inſtrument ; commits 'Galſhpod , as if the fay the Money was 


numbred where it'vras noti,> or:it he marked iperfons'tocbe pre- 


ſent, who were not, 'bur with us, a Notrarcommitsnot Fall- 

hood-; ithongh he fay'in the writ which he draws, that the 

Money as. payed ,- whereas it was:not, '1 oalgd Rs 
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efanTo Georgi acl, de quibus ff, de Legib., obſerves, that con- 
 ſurtado loci excu[at notarium a pena falſt ed caſu, 

 FI1. Falſhood in writs is committed by omiflion in not ſer- 
ting down what the Nottar was deſired to ſet down in his In- 
ſtrument, or omitting to expreſs the day and place when the 
omitting thereof might have been diſadvantagious,' In our 

Law he of old who talfityed the King, or his Superiors Char- 
ter, committed Treaſon z but he who talſified only the Char- 

ter of a private man, was only to be puniſhed by loſs or muti- 

lation of a member, Ree, Maj, /, 4, Cap, 13, num, 4, & 

5, . or ſhould be. in the. Kings will , /b, 30, cap, $8, Bur 

therefore it-is determined, .Stat, Alexander 19, that the forger 

of a Charter is to loſe theright hand; and Clarws tells us, thar 
in the Dutchie of Millan, and leveral other places, a falſe 

Notcar .is only puniſhed for the fiiſtCrime”, - by loſſe of his 

hand, :bur-all this is tnnovat with us:, by the 6, Parl, $0, 47 

Fa. 5; whereby. it is appointed , that theſe who make falſe 

Inſtruments, or cauſes them be made, or uſes the ſame wittine- 

ly, ſhall be puniſhed for the ſame in their perſon , and goods, with 

all rieour, according tothe diſpoſition of the Civil and Common 

Law , but becaule that'Ac&t puniſhed only falſe Norars , - and 

expreft only falſe Inſtruments, therefore by the 22CAZ 5, 

Parl, 2, M, It is extended toall evidents ; but it would ap- 

pear that it is not extended to all perſons , but only to Not- 

tars , both by-the rubrick and body of the AR ; from which ir 
' may be interred, that #7 criminalibus noneft argumentandum © 
pari ultra caſum a lege d'finitum, And that criminal Lavys are to 
-be moſt ſtritly/1nterprec, -for elſe the former Law againſt Th- 
ſtruments, might well enough have beenextended againſt other 
«falſe wrics, ' which are oftimes of greatet conſequence, then In- 
ſtruments are. 2, .The reaſon 'why Nottars are more ſeverely 
puniſhed then others, was, becauſe they were more truſted then 
others; tor ot old rhiey wereChucohmen';! and hencefprings 
that cuſtom , that they yer defign themſelves, Ego, A,B,” 
IVo8 Aw - 
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. Notarias pub, Dioceſeos Andreopolitane . Reſſenſis , &c, And 
any Paper ſubſctibed by them was ſufficient, though not ſub. 
ſcribed by the Party, :3. The puniſhment is declared to be 
preſcription ( which is an error ofthe Printer , put for pra. 
ſcription ) baniſhmenc, and diſmembering of Hand or Tongue, 
bur becauſe it is received amongſt the DoRors , -that a-Statute 
puniſhing :Falſhood ta a Nottar, - cannot: be extended to any 
ether perſon who isa forger, fulgos confel, 123, therefore by 
the 4&22,Parl,23.F4,6,1It.is ſtatuted, that whoſoever maketh 
-or uſeth a falſe writ, oris acceſſory roche making thereof, ſhall 
-be puniſhed as a.committer of. Falſhoad, 

And:that-theſe and all forgers of writs may be punithe , al- 

beit they declare in Judgement , that they paſſe trom, or will 
not uſe the writ quarrelled, : From which it may be interred, 
-thar ſeing the farger is only nor allowed by this A to pafle 
4rom the writ , after it is uſed and. produced in Judgement, 
.that before it be uſed in. Judgement, itmay be-paſt from, and 
as the uſing in,Judgement is a further prejudice, and degree of 
impudence , then a ſimple forgery which may be repented 
of; Soin all tryals of.Falſhood , and.particularly in Barclay's 
caſe, the-Lords took great pains to enquire, if the writs quar- 
relled were produced in. Judgement , or made uſe of betore 
any Court, which had been unneceſlar , if-fimple torging had 
.beea ſufficient, -to infer Falſhood : bur — this may be 
alledged , tor. mitigating the puniſhment , yet-Dempſter.mwas 
condemned jor counterfeiting a (ubſcription, in a reverſion, 

though he never uſed the ſame, to the hurt of any perſon 
.whatſoever,nor would abide thereby; and aſentence was.tound- 
. ed npon this 4, 20, April. 1620, | 

Theſe who give a: falſe Teſtimonial to any: man., whereby 


it may beufed as another-mans Teſtimonial, or forges one to 


.himſelf , is puniſhable by death , A@, 10, Parl. 20,” 


Fa, 6, But this Aqt ſeems only to relate ro..the :Bor- 
| SIS | A ders, 
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ders; and ſuch: fugitives ,:*asrin'in from” $7oHlamd to Eng" 
WE _ ng 2: Aogw , Sir, IF 


land, ET DT MY | 

Though "England and ſome other Nati6ns; puniſh Thefe 
with death , and Falſhood only by the pillary , and confilca- 
tion omovyeables : Yer our owt Law feefris much more rea- 
fonble., . which puniſheth FafſhooJ with dearh, ' Since Fall 
hood isa theft, and a degree of that crime, © ' which deferves a 
much ſeverer puniſhment, then ordinary Thett , becanſe T 
can ſecure my goods againſt a Thief ; but no min can-againſt a 
Fo:ger, And a thiet can bat at moſt ſteal our 'Moveables, 
whereas a forger can by a falſe writ, take away'the proper- 
ty of our Lands, and things of the greateſt conſequence,” 

By the Civil Law,/. 1. f, del, Cornel, dt falſis, $.ult, pena 
falſi, vel quaſi falſi, aeportatioeſt , & omninm bonorum publicas 
tio: & fiſerons torum quid admiſferit , ultimoſupplicis affici 
abetur, Which is in terminks , renewed in the Balilicks , *0n- 
ly in place of publicatio omnium bonorum , the Baſilicks haye 
plena publicatio , Twwa JSypwoie. | But Theophil, ommitsabfo- 
lutely., Ppablicario. bonorum , and makes ir to be ſimply , 
_ «1942443 Or capital 5 the reaſon whereot ſeems to be, becauſe 
capital puniſhment included neceffarly publication, -or eſcheat 
of 200ds, 1. 1, & 2. f. de Bon, Dam. and albeit che former pu- 
niſhment expreſt , /, 1, holds generally in Falſhood, yet 
chereare ſome kinds ot Falfhood otherwiſe puniſhed , becauſe 
in effe&t , they tall in to be branches of other Crimes, Thus 
the aſſuming of talſe Arms, aut qui militiam confinxit concuti- 
endi canſa is capital, in Mathews judgment,per 1.27,h.t, becauſe 
itis a kind of Zeſ-majeftie, Bur I find by the Lawic ſelf, 
thacthe pain of death is not expreſt in that.caſe, ſeapro admi[- 
| qualitate :raviſſime puniendus eff, And by the Baſilicks, 
, there is no, puniſhment expreſt, to that ſpecial kind of Palſ- 
hood, and fo n is left only puniſhable, #anquam falſum, And 
though Mathers Coth inter this to becapitally puniſhed, from 
[. 3.1, jul, Majeſt, Yetl think there is a great difference, be- 
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twix&2 03205 precengiag fallly- that, he.is>Souldier, which is. 


chit Crime, which is puniſhed'/' 29; h, 7, and the tak- 
igg-np Arms againſt :ghe- Scates; which is- puniſhed ; dic, 


Ty. Becaule the-Crims of-;Falſhood', . doth.oftimes-ariſe 
upon; Papers produced jbelore :the Lords of Seflion, , and be. 
cauſe,the+tryal thereot', requiresan .exaRt, and long; anda 
much more tedious ſearch, then the forms of. the Juſtice 
Court can allow: ( whoſe dyet is peremptor) therefore by the 
Aas foreſaid , it is declared. , :that the Lords of Seſſion are 
Judges competeat , to the-tryal of Falſhood,. And albeir 
that Atdoth not expreſle their juriſdiction; to be excluſive 
of the Juſtices, yerI remember, that-in an accumular accuſi- 
tionof. Theft and -Falſhood , purſned by the Lord Blazxtire, 
againſt: Meulloch, his ſervant, ..it was found by the juſtices, 
that;they would ngtproceed to jydge the Falſhood, bue re- 
mitted the ſame tobe tryed before the Lords, in an improba- 
ria: and I believe, ther the tryal of Falſhood , 2» prima in- 
fantia, doth. only. belong to the Lords, as that of divorce 
doth toithe Commiſlaries, for elſe moſt ' of: all Falſhoods. 
would be only parſyed before rhe-Juſtices, ſcing the tryal there 
is much;ſhorter, -and leſſeexpenfive,. than before the Lords, 
whereas. I find nat any action of Falſhood, in prima inſtantia, 
recorded in ell the Books of- Adjournal, | 


Y, TheLords do ſometimes proceed to the tryal of Falſhooe, . 


ſummarie per modum fimplicis.querelz, upon a Bill, withouc- 


any formal Summonds ; :' and thus:they»found Binnie, a talla-: 


ry.for. counterfeiting: the Signet, Firm 1666, Bur this: they 
do only inzwo caſes, 1; When the Falſhood is commitred, 


by.a Member of the Colledge of Juſtice, . 2. When the Sig-. 


Atc or any patt ofa Prozeſle is ex recent, tallified, _ 
The way of procedorin this Crime betore the Lords, js this 
2 Syummands of; Imiprobacion is raited ,:and-continued , and 
chree. 
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three terms of old, but now two only are by the 'regulations 
given to.the defender, to produce the writ. called torzco be itm- 
proyed, Itthe Papersalled for be not praguced,, certificari- 
on i 2ranted againſt them. , whereby, they, are,dedared: fuck 
25 can hever be made uſe of, :a5 true Papers,-ingny tirme.com> 
ing; but uponthis preſumptive Improbatiog,, "whereby the 
Writs' are only perfittionem juris , declared; null, the party 
who is called to.produce them. is. not,tepytea farget , /brpu- 
niſhed*as ſuch;, 'for #0w conſ/tat co. caſu, de. corportde idaeti on 
that ever there were gny ſuch Paper, as3scallegfor? +riorwas 
there eyer certification'granted, or any further jnqttiry made, 
mco che. Falſhood it lelf, till November 2669, atwhichtime, 
certificarioti having been granted againſt ſome Papers;made by 
the Turor ' of Tow#e , 'fo Captain ,Barg/ayyithe'Lords found 
chey mig he proceed a lictle further , by examiningthe' Wir 
neſles, . albeit it was alledged,, that,this-hag.agyer been done, 
2, That non conſtabat de corpore de lidts, ,.:3, T batby'the cer- 
tification;* res.erat judicata., and {9 the;Lords4; fwndirraut 
[nt -4. Thar he Writs bg;ngimproved;:-werehetanger 
anverous:, 204 Nl alien onie Af pullgs: pete ſhi puning Je 
falls obs Pun non &rat noctyum s gndalbejr: it witatledged 
chat it 'wontd'be very prejudicial ro the Common-wealtly, if 
a perſon who falſified. Writs, mighe deſtroy chemy,/ when he 
found they could not be advantagions,., and fo &icape; it was: 
anſweted!, :thatthere'was ng hazard in «this, -becauſe;-it rhe' 
forser uſed them not , the Common-wealth;,1norno-Perſon: 
could' be-prejudgedy bus if-he did, theiparty injured might' 
fotce him to.leave it.in the Clerks hands, and intent. an Im- 
probatior,' * © & ERS 1115059 
By the 62," 4,7, Parl,. Q. M. the. Judge is allow'd roex-* 
act caution from ſuch as propon Improbation, andtliough ſome! 
doubt Whether this ca on May be exacted,' as wellwhen Jm-/ 
probation,, 'is proponed by way of exception. a$' when it ,;is- 
purſueg by way of ation ; yet fince the danger is'the ſame ir 
g Nnz both 
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both, and that by the AR, this is declared to extend as wel] 
at the raiſing 'of the Summonds , as at the proponing of the 
objeRion , and'that/ex non Aiſtingurt, I ſee no reaſon tor this 
_doubr -'and thus, it was decided the 25, of Fur, 1675. The 
Sums: for which' caution 15 to be found in th:s caſe, is letr to 
the arbit:ement ot cheJu'ge,and though this Statute appoints 
only caution tobe tound, yet the Lords doth ordain the Mae 
ney ofcimes to be conſigned, 

VI, There are two ways of improving a Writ, viz, the 
dire& and iadiretmanner, the direct manner of improbit.on, 
is by the Writer and 'Witnefles inſert , the indireRt manner is 
by Witneſſes not inſert but by preſumptions an other extrin- 
fick argumetrits,, But 'it is arule in on: Law, thar whilſt the 
dite& manner of improbation.is extant, that is to ſay, whilſt 
Writerand. Witnefles infert are alrve, no tryal can be taken by 
the'indire&manner,* '- © © | 

- As tothe direRt manner ,'* we have this general Maxime, 
vis, that ſuch Wirnefles as are dead, are proving Witneſles, 
buc this holds only preſumptive, tor if of five Witnefles inſert, 
tworthould improve, the other three being dead, the writ 
will bedeclared talfe } 'wheteas, "if theſe three were alive, and 
did formally/approve;the'writ wontd fubfiſt, though improv- 
en by two. ' ' 4 —. 

To prevent” Falſhood in a!l manner of Evidents, our Law 
in place of Seals { which were uſed ot old , and which might 
have been eaſily coulnterttited) did by the 117, AF 7, Parl,. 
F. 5. Tequire'that' all Evidents; ſhould'be ſubſcribed by the 
Party, and Witneſſes ,' and by the 80' A Parl, 6, Ta, 6, 
all writs of importance, are ordained to be ſubſcribed by the 
p::ncipal Parties , if chey can ſabſcribe , or by two t:mous 
Notars , before four f:mons-VW:rnefſes, denomin:t by their 


ſpecial dwellings:,, or by ſome evident roken , by which the 


Witnefles maybe known: and choogh aſually men take writs 
of the greateſt importance , ſubſcribed before any W itaeſles, 
: | _ yet 
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yet there is nothing more imprudent for if I take a Gentlemans 
two Servants, or a Fathers two Sons ( when the maſter or tather 


are diſponers)w.tnellcs to their Difpoſirion, orBond of the grea-. 


teſt importance, and one of theſe ſhould deny his fubſcrprion, 
the w..t would be null, as was foun4 in Commiſlar F/cemings 
caſe, an1 1t both denyed theu ſub(criptions, the wit 0u2he in 
ſtrict Law co be declared falſe; bur yer it there were pregnant 
circumſtances, and adminicles to aſtru& rhe tr: uth ot the tub<- 
ſcriprions I concerve the writ could not b- improven, even 
though theſe intereſted witneſles ſhou'd deny their ſubſcripti- 
ons, From the toreſaid At: of Parlizmene tr is clear, thar the 
witneſſes ſhould be ſpecially dc{ignei!, ro the end they may be 
known and examined; and theretore the Lords 21, Feb, 1672, 
Littlegil contra Somervel, tound it not tufficient chat a witneſs 
ina bond craved to be improven, was defigned indwe!ler in 
Edinburgh, but ordained even the aſſigney to condefcend more 
particulatly though the afſignay contended that he being a ſin- 
gular ſucceſſor, who had gat a right to the bond, he cou!d not 
know w/o were the witnefles made ule of, nor was he oblied- 
ged ro conſider any mo:e when hegot his aſfignation, but 
that the bond had witneſſes, without requiring who theſe were, 
and ſo though the cedent who had gorren the bond might be 
0vlieged to condeſcend, yet he could not; and yer improba- 
tion being purſued againſt a bond granted by Sir Lewzs Stewart 
to his ſon Ketrleſtone, in which bond one of the witneſles'was 


delizned Fohn Carnagy ſervitor to the Earle of Southest, 
though chere were miny moe Fohy Carragies who then (erved' 


the Earle, The Lords found that KXerrleſtone was not oblied- 
ged to defigne more particularly which of the Fohn Carnagies 
wrot the bond, and that it was relevant tor the improver to of« 
ter to prove that at the dare of that bond the Earle of Sourhesk 
had no (ervant who could write ſucha bond, 9, February, 
1672, | 


Another great errouc committed by ſuch as take men to be 


Wit- 
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witneſſes ts the Writs and Evidents deliyered'to them, is, 
that they imploy witneſſes who has not ſeen the parry ſub- 
ſcribe, nor has not ſo.much as inquired at him whether chat was 
his ſubſcription, whereas if 'that paper were:challenged as falſe 
or null, it would be declared null, it-not falſe, chough the wits 
neſſe ſhould depone that he was in the next room, . and it.wag 
brought to him immediatiy--whilſt the ink was not yet dry, 
and that, he knew his maſters ſubſcription, it he could nor po- 
ſitively depone, ;that ejther he ſaw this maſter ſubſcribe, - ot 
that his maſter had declared:;to him that that was his ſubſcripti- 
on, _ And this remembers me of this-pretty caſe-wherein T my 
ſelf was conſulted: A Gentlewoman being ro ſubſcribe her con- 
fra of marriage defired thac becauſe the was aſhamedt'ro wric 
before fo many friends, ſhe might have the Paper delivered'ts 
her to be (ubſcribed in another room,and the ſame' having beet 
ſent wich her:to the ocher room, the cauſeq her fifterin-Law 
who went alongſt with her, ſubſcribe.che ſame, for her pre- 
tending that ſhe could -not-write well, and returning thereat- 
ter,ſhe told-the witneſſes that that was her ſubſcription; which 
Contra being thereatter quarrelled upon the nulicp of nor. 
being truly ſubſcribed before witneſles, '-che:Lords Guſtained' 
the Conttat, the. matter of fat aboveſpecified, being offer- 
red to be proved, though it was alledged that this was in effet' 
ro make upan obligation of great importance by witneſſes, _ 

Inthe.indizxet manner, :the Lords-ule ro-confiderithepre- 
ſumptions adduced for the umprover in hisindire&t Arxicles of 
approbation,, .and tor che party accuſed, in his articles of ap- 
probation, amongſt which indire& articles, the chiefare, A41:-' 
bi, 2 talſe date, and comparatio'Literarurm, Tt the party who 
has been ſaid to have ſubſcribed thewrit, be proved:ro be elſe- 


wherez as for inſtance; to hdve-been at Bdfnbureh, whereas 


the wtit isalledged to. have been”: ſubſcribed that: ſame day by 


himin Carhyes this is a very concluding preſumption of Falſ- 


hood, ſince 3mancquld not by the'(wifteſt.journey be ar wy 
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cheſe places in one day, and rherefore thisisa moſt concluding 
preſumption to annul the Bond, hut think ic is no convincing 
argumentwhich'caw inferr that the Bond is falſe, fince people 
by errour or-miſtake,' may, and do'ofrentimes” infert a _ 
date; negteing thedate, as a matter of fio importance; an 
therefore: the' Lords did very' juſtly aſfoilzie from an impro- 
bation of a writ, which was proved to be falfe in the date, 
ſince the witneſſes inſert were alive, and did depone upon the 
verity of the ſubſcription, 23, May, 1667, Lord May, contra 
Foſſe, and upon the 10,. of Fuly 1669, Gardner contra Colwil, 
2 writ” was not -improven, though it was proved not/ to 
have been ſubſcribed of the date that was inſert; Inreſpe&t 
there wasa writ of that ſame tenour, truly ſubſcribed thart- 
day, which being a-miſſing, the granter a long time thereafrer 
ſubſcribed another of the ſame tenour and date, and the firſt: 
being thereatter found ,, 2nd both produced, the uſer abode by 
the firſt imply, and by the laſt as to the verity of the ſubſcrip- 
tion, . but not of the date, which was ſo inſert*for thereaſon- 
forelaid; ſo that chough the date be amongſt theſabſtanrial (0- 
lemnities requiſite to a writ, as- iselear by- the foreſeid Adqs- 
of Parliament, and by the 13; CAT, 9, Parliament, Fam 1, 
ſo that the. improver may force the uler of a writ, to conde- 
ſcend upon a particular date, it thedate be blank, and that the- 
falſeneſſe of the date will inferr the writ to be falſe, except this - 
prelumption.can be taken off by a ſtrong contrary probation, 
yet that it may be ſo takemo!; is clear trom-the calzs forefaid, . 
and in this ſenſe Craig is to be underſtood, who ſayes , pag, . 
156, S:falſa data appoſita ſit, totunmrinſtramentum vitiatur, 
ram quod in ea data que exprimitur non-eſt verum, etiam(i alians 
datam ſubſtituere velit. is, qui eo utitur, non eſt audicndus, &>- 
quod in datafalſa wes fait foffaim, nunquam fatum preſuni- | 
tar, | . a 
It the writ craved to be improven be unlike in-its ſub{crip- - 
ton, to the other ſubſcriptions uſed by the (ubſeriber ar the 


re 
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time when the Paper quarrelled' isſaid to be fubfcribed;: then 


it is moſt (uſpe; and it both the ſubſcriptions of the witnefley 


and granter, be found to be one hand wric, but all of thems arg 
malike the t:ue ſubſcriptions, then. the writ will:be-improyen 
by occular inſpection :-, as was found in' the Earteof Wenme; 
' Cale, contra Gall, Fuly 1675 , But yet it were hard to inter the 
corporal puniſhment of talſhood from this probation, which ig 
bur at beſt preſumptive, for the granter ef a Bond or other 
v-rit, might upon deſfigne ſubſcribe to ſtrangers his name, far 
otherwayes then he uſes todo, meerly that he or his Heirs, 
may thereafrer quarrel the ſame, and therefore Crawet, Conſil, 
386.concludes,that comparatio ſola non relevat in criminalibu, 
and all Lawyers conclude, that recognitio ſcripture private in- 
fert plenam probationem ſi jungatur cum uno teſte vel atia ſemi 
p'ena probatione, Aiex, Conſil 239. 

[a the indiret manner, the Lords uſes to receive witneſſes 
ad futuram rei memoriam, and to receive witneſſes ſometimes 
by commiſſion, as in Captain Barclayes caſe, Albeit ir was 
there alledged, that witneſſes in the inJire&t manner of impro- 
bation, are only received ex nob#li officio, which could not be 
committed or delegat, and which ſeems franger, .the Lotds 
uſes to take the oath of the defender himſelf, albeic regularly 
ia crimes the detender is not obliedged to ſwear, 

Before any debate upon the indire& manner, the Lords-uſe 
to ordain the pyrſuer to givein his articles of improbation, and 
10 ordaina the defender to give in his articles of approbation, 
And albeit there-be not publicatio teſtimoniornm in our Law in 
Civil Cales, yer becauſe imp:obations have a criminal effe&, 
and ten] to take away the lite.of the defender, therefore the 
Lords uſe in this caſe to ordain the depoſitions of the witneſ- 
ſes tobe ſeen by both parxies,and both parties being fully heard 
to debate.zn preſentia, the Lords do either impiove or Aﬀoyh 
FA( 

It the Lords improve, they have by the ſoreſaid ats of Par- 
liament, 
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kament power to impole an arbitrary ' puniſhment ſuitable to 
the ctime, And therefore they do ſometimes ordain thetor- 
oer, tobe taken tothe Croſſe with a paper Har, it the cheat 
was bur (mall, or the perſon in great neceffity; And ſome- 
times they only: ordain the forger/tg be impriſoned, and re- 


'buke him without diſcoveiing the talſhood, as they did lately - 


toa Gentleman, who being otherwayes very diſcreet, was by 
his poyerty driven to counterfie the ſublcription. of his triend, 
to a bond of Suſpenſion. Sametimes likewiſe they .refer the 
forgers'to the Council, who ypon+that reterence, uſe either 
ro condemn the torger to perpetual impriſonment, as they 
did Captain Barclay, or elſe they uſe to ſend themto the Mer- 
cat Croſſe with a paper har, as they .did Tu{scha Notcar tor 
forging a charter, 4. Fuly, 1638. but this mitigation is on- 
ly allowed , when the forger hath been induced to 'commir 
that crime by the perſwafion of others, or by his own fimplici- 
ty, and hath ingeniouſly confeft, 

V II, Theordinary way of procedor taken by the Lords, 
when they have zmproven the papers, and tound chem to be 


falſe, is to remit the torger to the Juſtices, againſt whom an 


indictment being drawn'up , and the Aiſize ſworn, the Lords 
Decreet:is read, without repeating any turther probation, and 


- the Aſhze muſtc ondemn thereupon, elſe:they will be purſued 


for e&rrour, And theriore the verdi& eocaſs bears, finds the 
Pannel guilty in reſpeR ot the Decreet of the Lords oj Sefion, 
Upon this verdiR the Juſtices are rycd expreſly to condemn 
the defender to be hanged, as; Halyday tor counterteicing a Dit- 
charge, $, February, 1597+'\Fames Tarbet for being art and 
pare of counterfeiting a talſe Charter, 16, February, 1600, 
And if the falſhood be atrocious;they lomerimes betore the ex- 


ecution ordain the right hand to be cut off, 


It che Lords remir'not the caſe «0 the Juſtices, when they 
find the Papers to.be talſe, ithey ordain':the Papers impro- 
ven-to becancelled in theirown preſence, but it 'they _ 
Oo the 


the forgers to the Juſtices then the Papers are carried to the 
Juſtice court, and when the ſentence is pronounced there a- 
gainſt the Pannel , the par».rs are likewiſe cancelled ac the 
command of the!Fuſtices., 3: 

V III. The ſecond ſpecies of Fal{hood,' is that which is 
committed by witneſfes-in their depoſitions, Rich may be ma- 
ny wayes conm:teed : as 1. By taking money to depon or not 
depon. S; quis peryniam ad dicendumuel non dicendum teſting. 
aium acceperit, l,zo.f.h.t,20, by concealing rhe truch,orex. 
preſſing morethew-che eruth, though they received no money, 
{.16-Y..alt, hoc tit.. 3, ty deponing things expreſly con- 


_ tradictory,: buvin this caſe phe contradiRion muſt be palpable, 


and not eoaſequentia), nam ommmis interpratatio preterende eff 
ut ditta\reſtinm recontilientur, Witneſſes either are ſuch as 
were ſworn, and if they (wear talfly, eocaſu, they. are guilty 
04 perjury ( id, ti, perjury ) or elle they-are ſtich as arc talſe 
witneſſes , without an oath, as witneffes in papers, and theſe 
ate pyniſhible, tauquam falſarii, Bart, ad1, (i quis ff. ad1. Corn, 
Clar. hoc tit ,uum,'11, .and of theſe I defign to treat only at 
teaſt principally-in this Title, 

He who depones falfly inone point, is repute falle. in afl his 
depoſition, . whether the points be coherent or not ; .But he 
who depones talfly:only in-extrinſick circumſtances, is not to 
be equally punith'd,, as it tie had depon'd taiſty upon the ſub- 
fAantials-of what is interrogar'; andyetin both caſes He is falſas 
rius, And thus the Lords ordained one ot: Barclays Servants 
to be. ſent to the Croſs with a Paper Har, becauſe he preyari- 
cat only in his depofition about-the carrying of a Letter,though 
that was extrinſick to the debate, and was mainly uſed to try 
the Witneſſes honeſty, Oblivion or forgerſulneſs excufeth 
fometimes, 4 p4na ordinaria falſi, it itbe invincibly or ſtrong- 
ly tounded, bur not otherwiſe, - 

Witneſſes'Ceponing{4alſly, and ſuch as induced Witneſſes, 
were by our Law:puniſhed according to the diſpoſftion of the: 
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evimmon Law, Ad B80, Parl, 6, F. 5, but thereaſter by 
pierc:n4 their tongues, andieſcheating of their moveables to 
the Kings uſe, ,andare never to brook honour, office, or dis- 
nity, and are co be further puniſh'd in theirperſons at the fight 
etche Lords, according to the quality of their taule, 2, 27, 
Parl, 6, Cap. 48, Bythe Lords in this AR, are meant the 
Lords of Seſſion, who may puniſh Witnefles ex incontinente, 
during the dependence of the / Proceſs before themſelves, 
wherein the Witrnefles depone falfly. z bur it either -rhe fal(- 
hood was commitred by deponing in another Courr, or if the 
Lords-be fnntti officio, as to the Procefs wherein the falſhood 
wiscommirted, eo caſu the Lords cannot judge the falſhood, 
or puniſh the falſe Wirnefles, Sometimes the Lords ordain 
the Witnefles to be remitted to the Council; thus the Lords 
erdain'd the Witneſſes, who had confeſt thatthey ſubſcribed 
Witnefles toa Diſpoſition granted bythe Tutor of Towie to 
his Nephew, to be remitted to the Council, who baniſh'd 
them: And ſometimes -they themſelves ordain them to- be 
baniſh'd, or to have their tongues pierc'd, or to be ſet upon 
the Cock-ſtool, wich a Paper Hat, yer they canror o:dain 
them to die, becauſe the arbitrary power granted by this AR, 
cannot in Law be extended ad infligendam penam mortis, as is 
fully cleared elſe-where z and therefore the Lords uſe ro te- 
mit the fal(arie to the Juſtices, if the Crime deſerve death, 
But it may be queſtioned, it the Juſtices.can inflit the pain of 
death in 2ny cate upon talſe Wirnetles, fiance that Crime is-not 


declared-capital by any At ? But to th:s the anſwer is, thre 


they may, and do inff:& capital puniſhment upon checommir- 
rers oi this Crime, in ſone caſes, And by the torelaid AQ 
Fa,5, it isdeclared puniſhable, according to the difpoſicion of 
the Common Law, by which is meant the Civil Law, & de 
pratica, Witneſles have been hang'd for beating falie witneſs, 
as Croy , and for {uborning others to-'bear'falle Witneſs, ' as 
Cheyn, March 15, 1605, And Grahame," March. 8," 164'5, 
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Ar which time alſo Duxlosp and ſome others were hang'd for of- 
{ering themſelves ta be falſe Witneſſes, albeic they did nor 
auually depon, becauſe they. were not received , the offer 
having before their examination come to light, 

IX, The third kind of talſhood is committed by falfifying 
money, falſum nummarium , which is accounted fo preat a 
Crime, that it is commonly excepted out of Remiffions, as 
may beſeen.in Crightouws Remiſhon, March 15, 1661, This 
Crime is;committed, 1,-By fo:ging true moncy. without Ayu- 


thority, 2, By Coyning fa!ſe money, and impreſſing Cop-. 


per, Lead, or any baſe Mercal, with the ſtamp of the Prince, 
or of other currant money,, 2, By mixing and allying worſer 
with nobler metcals, in currant Coyns, 4. By venting and 
paſſing, or our putting ( as our Law terms it ) the adulcerat 
money coyned by others, or intercaining the Forgers , or be- 
ing art and part redde, or of the Council with the Corners, 
By the Civil Law, qui probos nummos. cadunt ſed non in off i« 
cina-publicd tenentur leze Cornelia nummaria, 1,12, C, dt fal. 
ſa monet: qui adulterinos cudunt & qui veros adulterant, radunt, 
fingunt , 1, qui cunque & 1, ſeque ff. hoc tit, qui nammos pro- 
bos lavant conflant aut uultuprincipum ſiznatos reprobant , !, 1, 
C, de wet, numiſ. pot, | | 

By our Law, every Burgh ſhould have a clipping- houſe, 
(which was a houſe for trying money;, for the t1yal was by 
clipping ) and ſworn men, who ſhould clip evil money, who 
are to havea penny for ilk pound that is clipped, and the haver 
was to tyne the falſe money, F. 6, p, 1.c. 19, ind the clip» 
ped money, if itbe evil ſtuff, or falle coyn, ſhould be retu:n- 
edtotheowners, F, 4. P. 4. At?4, They who falfifies m9- 
ney, orceunterfeits the Kings Irons, are: to be juſtified (id ef 


puniſhed) according to the old Law, A#124., P,7,7.5. 


By.which A&,. though it-be added according to the o!d Law, 
yet we-have no Law, de falſo nammario, prior to this, ex- 
ceptL Alt 49, Pi, Fe 3. Which puniſbech only the home- 


bringers; 
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bringers of black money with death, By the LA7 70, P, 9, 

, M, the home-bringers of falſe coyns,or lay-money,ſhould 
be dilated, and the dilater is to have the halt of all his goods, 
moyeable and immoveable, for his revealing» And it {ſeems 
by that A, that its made treaſon, for confiſcation of Lands 
or moveable Goods, is only in the caſe of treaſonz and I find 
no other Ad that can be the foundation of Drummonds con- 
viction as 4 traitor, Ft depradtica, this Crime hath been di- 
yerf]y punith'd : Reid was hang'd tor forging talfſe money with 
the Kings Irons, July 13.1602, Drummond burnt tor torg- 
ing talle money, Nowemb, 27, 1601, And his Brother Pa- 
trick Drummond bu nt allo for art and part, red counſel and 
con. ealing the treaſon.ble forging, coyning, and out-putring 
(tor venting ts ſti]] a Crime, and is deſigned out-putting in our 
ſtiles ) of talſe money, Mernzies alſo was hang'd for art and 
part,. as ſaid is, Fune 30, 1603, Thomſon was hang'd and 
tor t.ult for bring:ng home and out-putting falſe money, Fa- 
auary 19; 1603, 

X,. The fourth ſpecies of Falſhood ;. is falſe weights and 
meaſures, adulterineſtatere, which are puniſh'd per /, Corne- 
liam, I, annonam,ff. de extraord,crim, falſe menſure; which 
are pun:th'd per relegationem, ibid, With us the uſing falſe: 
meaſures or weights-of old was puniſh'd by a Fine, /eg, Bure. 
cap, 52, And the Bailies of the Burghs were declared Judges 
competent-thereto, for the firſt three faults, bur the tou:th 
was declared to be only puniſhable by the Juſtices, becauſe the 
committers life was to be in the Kings will, cap, 74. 1614, Put 
now f{uch as uſe falle meaſures o» weights deceiving the peo- 
ple, are to be indicted as falfors, 47 47, P, 4. F. 4; By which 
Ad, hayers cannot be puniſh'd, except they uſe, . fince the At 
orda'ns uſers to be puniſh'd, and mentions only {uch as deceive” 
the people, which is not done without ufing -+ And by the 2, 
Af, Parl, 19. J4.6, the uſers of falſe weights and meaſures 
Ke to tyne their hail g00.s aud geirz which puniſhments-de- 

| rogats- 
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rogats not from the former At inflicting the puaiſhmemt of (11. 
ſit, as hach been debated more fully in the Title of Deforce- 
ment. De pratica, 1 find that 8rown was tyn'd for faiſe mea- 
ſures by the Councils warrand in 200, merks,per, Fwuly, 1629, 
And that Porteas was found guilty, though uſing'was nor pro- 
ved, ſince having of falſe weights in the Shop preſumes vfing, 
except this preſumption be taken off, as by alledging that the 
weights were preſcntly baught, 'or borrowed, or laid afide, as 
light, May, 1671. | 

" By theto:eſaid laſt AR, the Sheriffs, Lords of Regalicies, 
and Stewarts, are declared Fudges competent to this Crime, 
but their Cammiſſion there is only tempory tor 2 year , and 
therefore it.may be concluded that theſe are not otherwayes 
Fudges competent.ro this Crime, elſe this Commiſſion had 
been unneceflary. 

'The uſing alſo. longer Ell or Yard,is alſo puniſhable, though 
it wou!d appear that here the Merchant himſelf is only pre- 
judged, tor he may receive as well as give out by it'; nor doth 
the Law preſume chat a man weuld keep any meaſure to his 


own diſadvantage, 


I fin{ alſo that therewas a Merchant in E/gin pu: ſued be- 
fore the Juſtices, Fuly ult, 1673. for falſe weights, in ſwa far 
as hegoing toa Mercar, dragg'd his Tobacco atter the Boat in 
the ſalt water, which made it weigh more then otherwiſe it 
would have done, and {fo the-people were cheated: Bur the 
dyct was deſerted, and though the detender alledg'd that this 
was done for keeping the Tobacco from drying too much, and 
mouldeting in:o pieces, yer the Magiſtrats of £/gin had fyned 
him tormerly tor the ſame fault in go, pound Scots, even {or 
the ill example, pena falſs arbitraria tenctur qui in [ta merca- 
tura adit inutile ut pulverem arenam , &C, aut (pecies aridas 


Aetinet in loco humido Carp, pag. 375» 


XI, Fallhood isallo committed by aſſuming a falſe name, 
| Vit, 
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vid, Stelliozatum, and by prefenting one perſon for another 
2t the ſubſcribing of Papers, ſwppoſitio ſalſa perfone, which is 
puniſhed 249quam partum ſuppoſitum, by the Civil Law, I 
find one David Donaldſon hang'd for this impoſture, having 
made ule of a falſe perſon, who deſign'd himſelf to be the per- 
fon whoſhould by the asreement have. ſubſcribed the Aſſizna- 
tion, Decemb. 12, 161k, 

The ſvppoſing a falſe birth, that is to ſay, the laying in 
one child tor another, is punithable as a falte-deed , wich tlie 
puniſhment of talſhood, fince theteby men are cheated qut of 
their Eſtates,. /, ad Corn, de falſ, the words whereof being, 
periculum capitis ſubeat, istound to-extend'to death, Ber, de- 
cif. 82, And the Mid-wite who brought in ſuch a talſe Child, 
is pun ſhed by death, Pegner..deci[..80, Bur I find tlirar Fa- 
rin. relates, that pericalum capitis, was in this cale excended 
no further then. ſcourging : Bur yet, ſince this. was a greas' 
chear, and dorh ſteal away au Eſtate trom. the righteous Heir, 
2nd 2dulrerats the off-ſpring, it ought to be puniſh'd as..ſe- 
verely as thefr, eſpecially ſince it can. be committed only by, 
ſuch as being truſted, aggrage their guile by their untaichfulne/*,, 
Fnis crime 15 called by the Latins, partns ſuppoſitus,and by the. 
Jaſilicksn YaTEY 001d VToZoAuyals TIGTE = 
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Stellionatus. 
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1. The ſeveral kinds of Stellionat by the Civil Law, 
2, Whatits, and how puniſbabl: by our Law, 


He heart of man is deceitful aboy= all things, and fuch as 

Þ have been converſant in bufinefle and Courts of Juſtice, 
have found that chears do amongſt men multiply, and yary 
themſelyes into fo many tormes, that Legiſlators wete forced 
ro invent this general name of Stellionatz under which they 
might range all cheats , and thence ſprung that max:me, 1, 3, 
F. hoc.tit, nbicunque titulus erimins deficit illic [lellionatum obe 
jiciemws : Which muſt be interpret and reſtricted in its genera» 
lity, by the preceeding words, Steltonatum-objici poſſe his qui 
-dolo quidfecerunt ; So that to infer this crime, it 1s requiſite 
that there be a cheat or fraud -uſed, and that the cheat want an 
other name, for there are frauds which cannot be comprehen- 
ded under this Title, as f21{itying Writs, counterteiting Seals, 
The ordinary ſpecies of Stellionat in the Civil Law, areto 
ſell, or impignorat, orto give for payment fraudulently of 
our debt, theſe things which belong to others, And to cor- 
rupt or change merchandiſe, which we formerly ſold: To 
exact likewiſe debt which was formerly payed, and knowa to 
be payed, 1s Stel|tonat, /, 29, ff, mandati, but the craving of 
iris mbſt Criminal, if recept of what is craved follow nor 


upon 
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gpon it. Bartol, ibid, And (0 far is receiving Criminal, that 
the receiving payment ota debt formerly payed, is Stell:onat, 
chough fimple craving withour rece:ying w1i'l not infer it ; but 
it is moſt ob(lerveable, that fraud is (till requiſite to the con 
0}u:on of this crime, and its eſſence, 

I I, By our Law we have no expreſle ſtatute a8ainſt Stellio. 
nat, except onlyact 140, P, 20, F, 6, Which bears, rthar no' 
duty ſhall be Ciſponed to two ſundry perſons which 1s c+/men 
Stellionatus Of theLaw;trom which A it is to be obſe: ved, that 
our Law preſuppoies the Civil Law to be our Law, as to that: 
crime; For it daes not derermine what is to be accompted Stel- 
lionat, or appoint a particular puniſhment for Stellionar, bue- 
only clears declaratorly, that the diſponing duties or rents of 
Lands to ſeveral perſons, ſhall be accompred Stelionatvs, And 
theretore what ever was puniſhed as Stellionart by the Civil 
Law, may be puniſhed as ſuch by ours ; not only a-par;, or by 
extenſion, bur by approbation; the Roman Law having by 
the allowance of that AR become onrs 4 and theretore the ma«- 
king of double affignations or diſpoſitions of Lands, or of any; . 
thing elſe beſides Rents mentioned expreſly in that Ac,is pus + 
niſhed as Stellionatin ourpratique, which is warranted likes 
wiſe by the x05, Ad, P, 7, F. 5: 

By which A&, though Stellionat be not mentioned, yet it is- 
thereby. puniſhed, for it-is- there declared, that whoſoever - 
makes donble Diſpoficions -of Lands, he ſhall becalled ar the - 
Kings inſtance, and puniſhe at"the Kings will, But it may be-: 
doubted, why double alienations ſhould be puniſhed as Stellio- 
| nat, ſeing qui rem unam ' duobins vendet falſy eft rens, 1, qui duo- 
bus, ff. ad 1, Corn, de fa/ſo; Inanſwer to which; [ conceive, we. 
muſt diſtinguiſh betwixr cheſe who whilſtthey are (elling,being 
deſired roclear, if the thing offerred to be ſold, hath been for- 
merly-ſfold , or not: fay that it was not, In whichcaſe. 
he is guilty of a manifeſt lye, and ſo of Falſhood z Bur if he. 
only (e11:one thing twice, withour denying that igwas tot mer= 
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ly fold, or was not his own, then he is only guilty-of Seellia- 
nat, ſing though there be acheat in-this caſe, yet there is ng. 
lye: . Aninſtance whereof fell our into-my, own experience, 
tor there being two. Writers to the Signet of one name, and 
money being dire&ed to one of the xwo, the bearer delive. 
red it to the other, as due by his Maſter to him, which 
caſe was thought by thoſe who conſulted ir, to be Stellionar, 
ſeing though the receiver had not ſaid to the bearer that his 
Maſter was his debitor, yet he ſhouid not have received the mo- 
ney,for he was obliedged to know that the ſame was not due tg 
hims And yet 2ccording to Farinacins opinion( who thinks 
that dels in committendo tantum infert telionatum, [ed non dg- 
lus in ommittendo) Tt might be debated that this caſe was not 
Stellionat , ſeing the receiver of the money was only guilty of 
emiſſion, in not clearing the bearers miſtake: Bur I differ in this 
from Farinacias, For leing Dolus in ommittendo,may be a grear 
cheat init (elf, and thar che party wronged is as much leſed 
thereby, I know no reaſon why the one may not infer fellio- 
nat as well as theother: And albeit dotus 11 ommittewdo, were 
not Stellionac, yet this caſe was, feing the recept of money 
{ent to another is more then omiſhon, 

By that Act Fames 5, It is likewiſe declared, that Superiors 
receiving doable Refignations, fhall be puniſhed as theſe who 
grant double Diſpoſitions : And certainly that part of the At 
was moſt juſt, jeing it the Superior wasconſcious ro the defign 
of making theſe double Refignations, he cannot bur be arr and 
part of the cheat of making the double Diſpoſitions, whereup- 
on the Relignation flowed z and ſo ſhould be equally puniſh- 
ed, and in eftect, a Superior granting new Infettments, upon 
d:vers refignations, to divers perſons, does grant double 
Rights : for to grant anew Righc upon the old Vaſlals Relſig- 
n1tion,is to dilpon, And feing the buyeris prejudged mote ty 
theſe Refignatiovs, then by theſe. Diſpofitions, , upon which 
they flowed, ( that being a more compleat aR then:the other) 

| it 
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it were unreaſonable that the Superior ſhould not be puniſhed 
25 well as the Seller; and yet becauſe it is notpreſumed, thar 
any would cheat where there is no gain, and that the Superior 
in receiving reſignations, 2» faverem, gains little, therefore 
this part of the A is now i» deſnetude. 

I find likewiſe, that other ſpecies of Stellionat are puniſhed 
by our Law, as'n' Anno 1634, Fames Clerk was purſued, 
becauſe a Sword being (ent by Cuthbertſon to: Moubray 2 Sword= 
ſlipper, Clerk did ſay to the bearer that he was Moeubray, and (o 
rook the Sword, which Libel the Juſtices would not ſuſtain, to 
infer tatſhood, but ranquam crimen in [uo generez andyet, L, 
13.f. 4d, I, Cor, ae & aſſumptro falſi coxnominis eſt cri- 
men falſs. oe 

The puniſhment then of this crime could not be certain and 
determinar, ſeing the crime 1s various in its own nature, bur it 
i5 arbitrary, and puniſhable at the diſcretion of the Judge,accor- 
ding to the circumſtances and meaſures of the fraud committed, 
And it is called Stell:onat, from a-Serpent called $te/zo, which 
is beautified by Starry ſpots, ftellatis guttis diſtinftum, and is 


the moſt (ubcile of all Serpents, p/in, (7b, 30, nat, hiſtor,. caps 


9, 


Pp 2 TITLE 


(290) 
TIT LE XXIX. 


Perjury. 


_ - 
—Q cv PM 
Gn P 


Wa. lk. Ld CC WXV PRI LA at 4 » 


Tt, Whatis Perjury, end the ſevera; 

Whether he who ſwears only thatlpelieves what he depones 
to be true , be puntſbable for Perjury. 

Whether he who promiſes upon Oath, and performes not, bt 

| wniſhable for Perjur 

Whether theſe mho _— not their Parents Oaths , are 
puniſhable for Perjurg, 

Whether Witneſſes who depone falſly, can be convits of Pere 
Jury , upon the depoſitions of ether Witneſſes, 

Whether a Fudge or Advocat violating his Oath, de fideli, 
be puniſhable for Perjury, 

The puniſhment of Perjury by the Civil Law., and ours, 


'Clnce Witneſſes can by their depoſitions , 'take awiy the 
) Lives , or ruine the Eſtates, of ſuch as are the greateſt 
men , or have the greareſt Forgunes ; 'the Law which repol- 
ed that truſt in them, doth very juſtly over-awe them , in de- 

-poning by the reverend fear of an Oath, and by threatning | 
_ with theſevere puniſhment -of Perjury., it they ſweat 

falſly, ; | | 
I, Perjuty is defined by Lawyers, tobe a lie, affirmed ju- 
dicially upon Oath ; bar becauſe ic is not preſumeable , that 
any 
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any petſon would both be ſo 'meanas to lie, and ſawicked as 
to call God to bea Witneſs thereto: Therefore Lawyers 
have 'very juſtly delivered us a Brocard , that Petjury is 
not «committed without fraud , -enterpretatio FR 
eſt ut evitetur perjuriums;, and from this Principle they have 
deduced, 'that 1, he who (wears that which is falſe , believ- 
ing it tobe true, 1s not'to be puniſhed as a Perjurer; for in ef- 
fet he doth not 'then lie, add ad Clar, aum, 13, 2, It the 
Perjury could have prejudged no man, Clar, zum, 11, be- 
cauſe it is not be preſumed , thata perſon would perjure him- 
ſelt, while the could have no deſign - And from this may be 
likewiſe inferred, as a conſequence that Perjury ſhould be 
hardly faſtned'nupon anygperſon , for matters of very ſmall con- 
ſcquence,, ſeing as de minimris non curat preter, (o it is not 
preſumeable'that a man, eſpecially of any integrity or honour, 
would incurr that guilt, and this was alledged., for Mr, 

'ames Row a Miniſter , when he was purſued for Perjuring 
himſelf, by Sir Thomas Stewart, in auuo 1667, forthe mit» 
ter of five Ponnd Scotsz bur this point was not decided, 
And albeit -] think where this is joyned wich other circum- 
ftances, which-may render the decifton dubious, the Coun- 
cil may either mitigat or remit che puniſhment; .yet if the Per- 
jury be clearly proved , 1 think it ſhauld be puniſhed; and in 
no caſe ſhould che Juſtices refuſe co put the Pannel to the 
knowledge of an Aſhze , becauſe the matter wherein the Pere 
jury: is alledged to have been committed, is very ſmall: but 
j is puniſhable, 'if-at firſt ic might., though thereafter, ex 
events, 'it proved not prejudicial, as if the writ wi$ improven 
by a certification z yt the falſe Witneſſes are thereatter pu- 


| nifhable, though at the cime of che inquiry, that Paper could 


prejudge no man ,' becaule of the certification, . It was fqund 


' In, Barclay's, caſe, February 1670, , 3, Where the mat- 


ter is difficult, it is preſumed that the: (wearer did not under 
Ragd then that he did perjure himfelf., Clar, num, 10, 
Dur 
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but if the (wearer did not take pains counderſtand 'the marres 
npon' which he was deponing, I think the difficulty ſhoulg 
hardly excuſe him, _ | 
IL, It is controverted among the Doctors, it he who ſwears 
per verbum credo, I believe, can be puniſhed for Perjury, And 
in Mr, Fames Row's caſe, it was allecged, that it ſhould, be. 
cauſe ineffedt all Oaths are but oaths of Credulity, where the 
matter falls not under ſenſe; and in this caſe where it was re. 
ferred to his own Oath, it he was payed of his Stipend, and he 
deponed upon Oath, he believed he was not payed, hoc caſs, the 
word, believe ſhould hayeinterredPerjury,becauſe he-thould nor 
have believed except he hadccertainlyknown,and belief preſup. 
poſes a certainty; for faith and belief are all one, ſb that in ef- 
-feR, to depon, he believed it was payed, was to depon, it was 
- certainly payed , or that in faith-it was payed, either of which 
would'have'inferred Perjury, But 2, Perjurium eft affirmaye 
quod'dubit as arg. L,vinc, ff. nihil nov, oper, & indiſcretejurare 
eft inſtar RC, Gregor, Tholoſan, h,t. And if the adje- 
&ing fuch a-dnbious word as this, were ſufficient'to evite Per- 
jury; that crime ſhould never be incurred, and certainly it is 
init ſelf a great undervaluing-of the Diety, (quot eft medium iy- 
duttioum hnjwus criming ) to depon withont-information, where 
information-may be had ; and it-is very:preſumable, he would 
ficle value perjury; who did value licle co-get ſuch informati- 
on; as was, requiſite tor ſatisfying the Judge, inclearing what 
was juſt: And feeing the Law deftgns by- ptmniſkiing' Perjury, 
tocome to- the exat knowledge of all privat cales, wherein 
'Judgement is to be given, tothe end judex may: whicungque ſu- 
a#mtribuere, it follows neceſſarily, that it ſhould very ſeverely 
guniſh.ſuch as depon without previous information; eſpecially 
where the matter of the depofition is 7» fatto proprio, asin this 
caſe, for by this rafh;, 'or affetate om:ſſton, both cheLaw and 
me Judge are.cqually diſappointed of their ends, as much uy 
| e 
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the Deponer had willingly perjured himſelf, 2. A witneſſe 
deponing talily, prr verbum credo, is inLaw puniſhed with the 
cuniſhment of talſhood, Bald, Salicet in I, de tut. C, de in is- 
teerum reſtitut, Alexander Conciſ, 28, wel 6, Angcl, confil, 
3, The depouing per verbum credo , would have gained the 


+ deponer the caufez and aſfoilzied him trom the purſuite , 


and therefore it ſhould infer Perjury againſt him, becauſe the 
reaſon why Pezjury is puniſhed,is that there may be ſomething 
to over-aw ſuch to whom the verity of anycaule is referred, 5, 
It is doubted amongſt the Doors, if he who promiſes upon 
Oach in a Bond, to pay a Sum, or perform a deed betwixr 
and a day, be guilty of Perjury it he failzie, and Math, de a- 


fits, relates a Neopolitan deciſion, wherein it was found, that 


Perjury could not be interred upon the breach of ſuch an Oath 
asthis, the words of the obligation being copay, ſub fd dal 
Gentilhomo, becauſe ſayes he, this is fides and con- 
ſequently cannot be puniſhed, but only pexa extraordinari 
though Bertrand be of another opinion, Copſil. 126, | 
ITT, But the queſtion remains yet intire notwithſtanding 
of that deciſion, whether they who promiſe-under an expreſs, 
tormal, and religious oath, as that by God himſelf, or Holy 
Triniry, they ſhall pay 1 fum, or do ſuch a deed, betwixt 
and a perfixed day, may not be purſued for Perjury : and that 
they ſhould not, may be argued from this, that theſe being - 
extrajudicial oaths, the Lawthould notincourage the giving, 
or exaſting of them, fo as to puniſh the not implement of 
them with Peijury z for this would make every man exa@ an 
oath of his debitor when he lent him money, or upon every 
ſlight occafion, which were moſt inconvenient, . 2, The 
Laws do not puniſh extrajudicial oaths, given in depolitions-of 
Witneſſes, & ſic teſtes deponens in judicio contrarium tjus quid 
Hixit extrajudicium nou Punitur de falſo, CAlexanger lib, 1. 
Conſil, 74, Covar, 41 repit cap, quantis de Puit vid, CM _ de 
aAlbttrar, 
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arbitrar, Caf, 312, Mach lefſe ſhould it ſuch extrajudicial pro." 


miſes: Yet ſome think even ſuch contravertionsas theſe, ſhould, 


ob deſpettum numen, be puniſhed arbicrary, bur it this promiſe 


be given judictally, as. 2 cautrone juratoria, in removings, 


whereby the party: obliedges him(clf ro-remove, and pay the- 


violent profits, or whereby he binds himſelt to report the Cri. 
minal Letters ro the Juſtice-Clerk,in theſe 8.ſuch other caſes, 

I think thenot-implemenc of the promiſe, unleſs a reaſon- 
able cauſe can be aſſizned, ſhould inter Perjury, both becauſe 


this is a judicial oath, and becauſe in contemplation thereof, 


the-Law-remits the neceſſity of finding another Cautioner, anJ 
the Paity concerned has no other ſecurity nor what is founded 
apon this juratory caution, | 

I'V. 6, It is doubted among-the Doctors, whether theſe 
can be accompred perjured, qui non impleverunt vota paren- 
tum ſaramento confirmata, who perform and fulfil not their Pa- 
rears oaths, In which caſes Grotius diſtinguiſhes berwixc thoſe 


oaths, whereby the Father bound himſelf only ro God, and in 


theſe the Son for not implement, is not guilty of. Perjury, be- 
cauſe in effet, 7//ud no eft on hereditatss, but isperſonal, 
and fo the Son repreſents not the Father in.ir, bur if the yow 
were made to a particular perſon, then thatvow being i» nnu 
hareditatis, the not implement ofthe Fathers yow, will inter 

Pe jury, tor quo ad the eſtate heres & aefſunt? ns ſunt una & tas 
dem per ſora, Matheus diſtinguiſhes in rhis caſe, fi juramentum pa- 
rents fit in rem copgtptum G& eo caſu- tenetur ſed fi non fit in rem 
Conceptum ſed Ae lone Fenerur , Arg, E y $: part, ﬀ. de part, 

Te: may be likewiſe doubted upon the ſame ground, whether 

the oath of any people inpublick affairs, relating to the State, 
doth tye their children, 8& the example of Sau/'s being puniſh- 

ed for not obſerving the oath whereby. the people ot 7/rae! 

were tyed tothe 2:54am, 21, Seems to evince, that the con- 

trayention of theſe national oaths given by Parents, is puniſh 

alc upon children. z» foro divine, but whether the Civil pu- 

; *, ai{hinent 
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-w(hment can be inflited for contravention of National Oaths, 
ſuch 35 the Covenant and Declaration, either in the caſe where 
the Oath is given, either-by-the predeceſlor, or the giver him- 
ſelt, is not decided, And1 ſhould incline co think, that the 
contravention of theſe National Oaths, cannot infer the Ciyil 
puniſhment ot-perjury, both becauſe'thedefign of petjury is only 
co pun'ſh ſuch as do p:ejudge the privat intereſt of theſe,concer- 
ning whom they (wear, and (uch a-contiavention cannor be 
properly called mendacium, the Swearer having defigned at 
that cime to fulfil whac he Swore, though he thereatcer alter 
his judgement - Nor can delus be alledged in chis-caſe, nor 
that the incereſt of a third party 15 thereby prejudged, all 
which are requiſite for inferring Pet jury. 

V. 7. When wita:fles depon- with us in any privat caſe, it 
was of 01d doubted, whether the depoſitions might be repro« 
bated, and themſelves puniſhed for Perjtry, by the depoſicions 
of other witneſſes, and of late theſe concluſions ſeem to be re- 
oularly allewed, -1, That a witnefs deponing' verba initi- 
alia talſly, ſuch, as of what age he is, v-hether he be married, or 
where he dwels, co caſu, he may -be puniſhed for perjury, if 
it he depon falſly, tor theſe-queſtions are proponed , not only 
£0 the end it may be known what age the -witnefles are of, but 
likewiſe to the end.it. may be known whether'the Deponer be 
a perſon of ſuch veracity, as may be truſted, and-that by theſe, 
his veracity may be traced and examined, 2, That a witneſs 
may be convinced of Perju'y by writ, But 3, whether a wit- 
neſs may be convinced of Fallhood and Perjury, by the depoſt- 
tion of ather witneſſes, was contraverted in the cafe of Bal- 
canquel againſt Rig a.Miniſter, and that he'could nor, it was 
uiged,. becauſe if this-wete allowed, daretur progreſſus in infi- 
nitum, for elle if two wigneſſes deponing that ſuch a thing 
were donie, might be'copyinced of Perjuty, by other two or 
moe witneſſes, theſe witneſſes might again be convict by &- 
thers,and thoſe hy other,zn infinitam, forthe other part, it was 
Qq alledged, 
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alledged, 'that- 1, | There being nothing t2o-overaw- witneſ- 
ſes it1-Seotland, bur the fear and hazard of Perjury to free wit- 
neſſes from this tryal, . was ineffe@t to render them Zibertines, 
and to incograge them to depon falſly, 2, It was abſurd-to. 
think, thatif two witnefles ſhould depon. that which were. 
nptourly falſe, as that fuch aiman.was killed, who thereatrer 
was .ſeenby awhole Judicatory,, and all the membets of Seſſi+ 
on.and Parliament, ro have. been alive, that eocaſu, witneſſes... 
ſhould noc be found guilty of Petjury, 3, Afizers who ate 
inef<&t Witneſles, as well as Judges, and may proceed to a 
Sentence upon cheirown privat knowledge, may be tiyed by an. 
Aſſize of error:confiſting of.twice as-many; W hereas,if the de-. 
poſitions of witneſſes could not be reprobated by other witne(- 
fes, bo Aſfize could be convidt by anaſſize of errour, as temere. 
Jurantes ſuper aſfize, To the foreſaid argument it is anſwered, 
that.,x., The ame dM only eviace the probation; ſhould be 
more exact in that. then. in other caſcs-, + but did nor ar alt- 
conclude. that ſuch witneffes could no wiſe be convinced of 
Perjurysz . andthe ordinary rale given by Lawyers, -is, that- 
twiceas many arerequiſite to reprobat, as toprove : W hich © 
concluſion could not rake'iprace, if the reprobacion of witneſſes. | 
by witnefles were not ſuſtained, 2, This argument would 
eyince, if it had any weight, that evev, circa inztialia, witnel- 
ſes perjuring themſelves, could pigs pg for perjury, be- 
cauſe thefe mighttbe conyinced by other witneſſes, and theſe. 
byothers- , & ſic daretur.progreſſys in infinitum, ſothat either. 
witneſſes cannot be convictot Perjary in no caſe, or elſe they 
may be.inevery caſe,wherethey (wear falſly - Notwithſtand- 
ing all which che Juſtices by Interfoquuror found, that witneſ- 
fes could not-be.purfued for Perjury, upon the depoſition of 
other. witneſſes,  upon.the.. day of 1677. but yet- 
it.comains.doubtful, whether-one witneſs may not be purſued 
for Petjury, upon che! depoſition of others,” rhough two can« 


wet, becaule the joynr depoſicions'only make a full. probation,. 


num refuzium , and this teems to beithe caſe 
iper, I, 2, C, de rebus credit : retigionem- tontemptam'ju- 
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B, Clarw , num, 12, S, prerjurium, 'is of opinion, thac 
whenany thing is referred ro' Oath Jndicially , that es ca, 
the party who ſwears ,: can never be challenged for Perjury, 
ſedFohan, feum habet ultorem, which Boerius doth allo aſſert to 


-be the commonopinion, deciſ, 305, And therealon which 


moves them to this, ſeems to be, *thata party having made 


his Antagoniſt abſolutely Judge"of-his- own cauſe -, 'he 


has, as it were, ſubmitted to him, & juramentum deber aſe xlti- 
ecided, 


ramenti ſatis deum habe ultoremſed majeftatss crimen'uel perity- 


lum corpors& ſi per principes venerationem quodam calore fueris 
perjeratum, inferrt non placet, for in theimmediatly preceed- 
1ng Law, it 1s ſaid, that cauſajure furando e*& confenſ utriuſ- 
que __ delato deciſa, nec perjurti pretextu retratari poteſt, 


{o that adding both Laws together , the ſenſe is., that when 


the cauſe is referred to any Parties 'Oath , 'it being decided 
conform thereto', that Decifion canneither be retra&ed upon 
-prerext of _—_ , hor can the Perjurer becorporally puniſh- 
8 <d, And this ſeems a much more reaſonable anfwer, than 
"thoſe many given by 'the DoRorsz but yet'T cannot afſenc 


to the conciufion it felf: nor is it at all conform to our Lay, 
nor perhaps to reaſon; for intereſt and avarice are ſufficient 


baits to Perjury, though impunity be not thereto added, 


and when the Party deters an Oath, he intends thereby to ſub- 


'mft finally to him, to whom the ſamineis deferred; burnt 


ſo, bur'that it thereafter the ſwearer ſhall be found Perjured, 
he may be ſtill challenged': Nor, perhaps would he have de- 
ferred the Oath', if he had:nor concluded himſelf ſecure, as 


'to what ſhould be deponed , not only out of reſpe& to Reli- 


gion, bur likewile becauſe of the hazard of Perjury , and ſein 
in this cafe , there is mengdacium juramento affirmatum, 1 £ 


nor ſee how it ſhould not nepSo there any groundwhy gt 


teaſtHis Majeftie's Advocar ſhould not be allowed to purkue it, 
Qqs "m_ 
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for the reaſon which is u:ged _ for the ſpeciality. in it, ceaſethy 
inhim, And as there,is no Deciſion in tavours ot c arms. his. 
opinion in our Law, ſo in. Mr, Fames Row's, and other caſes, | 
where this might have been proponed, this defence was ne. 
ver proponed ; yet in ſome caſes, the deponer, in juramento: 
delato, craves that the Lords may declare, that he ſhall nor, 
be liable for,Perjury ,,; when any :Oath is neceſſarily ſo defer- 
red to him, which the Lords in ſome caſes uſe togrant, as. 
in fattoantiquo: Andby ſodoing ,, they ſhowthat Perjury, 
is puniſhable, reeulariter, even .in him to whom an Oath is 
deferred ': but I believe, that the DoRors have more juſtly, 
concluded, that. where an. Qath is deterred in. Criminals, 
though the Pannel needs nor (wear, yet it hedo (wear, he, 
is.not Pyaiſhable as a perjured perſon , though he ſwear tal(- 
ly,quia licet cuiq;ſuum redimere ſanguin'm,Clar, num,12, And. 
yet it may be debated , that this holds nor with us in Uſuty, 
and other caſes, becauſe there the. Law obliedged him.to. 
give his Oath; and Mathews doth think, that ic ſhould in.no, 
caſe, but rather that. the Perjurer ſhould there be puniſhed with: 
a double puniſhment,- both tor concealing the Crime, and al- 
ſo Perjuring himſelf, And ic. may be alledged thar. this is ra-, 
ther puniſhable then ordinary Perjury, becauſe the Detender 
needed not ſwear , -and.was. inno hazard by nor.ſwearing,, 
and the leſs the temptation be , the fin is alwayes the great- 
er : ngrneeded the Defender redeem his own Blood by ſwear- 
ing , 'as ispretended , or ar leaſt, /zcet hoc liceat, licere tam. 
debet per modum licitum, ſed non perjurio, | 
V EL It. may.. likewiſe be doubted in tome caſes., whether 
the violation of an Oath doth infer Perjury , as when a Judge 
gives his -Oath thar he ſhall adminiſtrac Juſtice imparrially, 
or an Adyocat that he ſhall be-honeſt in his imployment, with- 
out,diſcovering his Clients ſecret, or betraying his buſineſs, 
if that Judge, taking Money as a bribe, or that Advocat there- 
after prevaricating, , may be upon. theſe accompts. purſued for 
, VS! x, PT Sg 
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 Perjury,. And this. was, Iremember ,, controverted inthe 


caſe ot one of His Majeſtie's Officers of State, who was 

urſued upon the foreſaid 4 of Queen eMary, tor Perjury:s * 
becauſe he was alledged to have taken Money from the de- 
tenders, in caſes wherein they. were purſued at His Maje- 
ſties inſtance z and that this could not inter Verjury ,. was ar- 
oued from this, that our Law having made ſome particular 
Statutes, asto Petjury, it defigned thereby , that the Sub- 
jects of this Nation , ſhould not in this Crime be left to the 
common Law ,, and ſeing it-had only puniſhed Perjury in the * 
caſe of Witneſſes, Afſizers, and Bigamy  .it did cleatly fol- 
low, that Perjury Jeum tautum- habet ultorem , .in all other 
caſes, 2, If Perjury were puniſhable in this caſe , Tutors and 
Executors who find cantion, , might. be. always puniſhed for 
Perjury , where they are purſuable for Mal-adminiſtrarion, 
which wereablurd , and was never practized in any Nati - 
on, 3, When ſuch Oaths as theſe are g.ven., thele words, 
As ye by anſwer to God, are ordinariy acj:&ed , tather to 
impreſſe a fear of the Deity upon the ſweater , than to ſub- 
ject him by the Oath to the hazard of Perjury : - and the fear 
of Perjury is neither thought upon conſidered by the Admini- 
ſtrator , nor the (wearer, ſo that no de hoc agitur , at that 
time, which is one of the many things, that is always looked 
toin puniſhing of C rimes, 4, 1t conſequential Perju- y had 
been puniſhable as to:ma) Perju:y, there neeced no Ach-to 
havz been made, Cceclaring thar Bigamy ſhould be repute, an 
puniſhed as Petjury , ſeing it was ſuch by conſequence before 
that AR, For the bett<1 clearing of this caſe, it will be fit ro 
civide Perjuty in Fo: mal and Conſcquential Perjuty - and to 
conclude thar to: mal Perjury, which is in theſe cafes declared 
Perjury by an exprefſe AR, ſhould be puniſhableas a Crimez 
Bur chat confequnential Perjury , as may be inſtanced in the 
caſes above-writfen , ſhould not be puniſhed as a Ciime, 


dbt-as an Aggrayation : for ſeing in theſe the Perjurer did nog - 


for- 
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tormally deſign tocommit Perjary , ie werenot very ratioaal 
to think , that he ſhould be puniſhed by che format puniſh- 
ment of that Crime : which diftin&ion, I find likewiſe al- 
lowed by the Civilians; for albeit formal Perjury was only 
pnniſhable by Baniſhment, and m_ - Yer if any man 
died by that Petjury , as in falſe-witneffing in capital Crimes, 
the Perjury was eo caſw , puniſhable by death , and if 
it was mixt with Treafon , tt was puniſhable as Trea- 
fon, | 
Margaret Wood was in February 1631, purſued, for having 
perjured her ſelf asa falſe Witneſs, in1o far,as ſhe having been 
cited betore the Privy Council , and examined by them, ſhe 
had deponed many falſe things againſt the Laird of Psrcaple, 
and Richard Mowat : Againſt 'which purſuit, ic -was alledged 
tor her, 2, That ſhe could not be purſued as a falſe Witneſs, 
becauſe a Woman in our Law cannot bea Witneſs, and con- 
ſequently the cannot be a falſe Witneſs, 2, Sh did not de- 
pon upon oath before the Conncil, and conſequently the can- 
not be guilty of Perjury, fince, we” ſine juramento eft-perju- 
.riirews, Nor is a perſon deponing for the information of the 
Council, oblieged before an oath beadminiſtrat, to confider 
what ſhe is deponing, :3s lyable to the certification of Perjury, 
and if it were otherwayes,there:needed no oath be adminiſtrar, 
fo that before the adminiſtration of an oath , the. deponer be- 
ing neither a witneſs, nor ſworn, c2n neither be gnikty of per- 
yury, nor falſe witneffing': much Jeſs can ſhe be ouilty of per- 
-jury, in having deponed falfly, which is a complicated crime, 
.made up of perjury and faiſhood, 3, She is but one ſingle 
witneſs,and ſo could not have prefacget by her teſtrmony;the 
perſons againſt whom-the deponed, -& ſemper perpendendum tf 
wlamnum, quod ex prerjurioreſultat, Carpz, queſt, 46, », 47, 
Likeas, here fhe recracted her own depoſition her ſelf , before 
ahy purſuit was, 'or could be tntented againſt thoſe Gentlemen: 
and-rhacſhe deponed was the refulr of -the confufion ſhe was 


put 
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put.in, by her appearance beforethe Council, being a young 
Girle, not exceeding 18, fo that her age and ſex ſhould ex- 
cuſe her, 6 qus calore iracnndie aut forte lingua lepſus , aut 
precipitatws, perjurium commiſit, 6 eocaſu ignoſci achet, Renf. 
hb. 3, deciſ. 2, And there is nothing more natural,or leſs dan- 
gerous, thenthat a guilt arifing from a depoſition, and meer 
words ſhould be taken off in the ſame way, eſpecially, before 
any perſon be thereby prejudg'd, as in this caſe, 4, This Li- 
bel could not be warrantably founded upon the Act of 9. x; 
which puniſh'd only perjury committed in marrying two wives, 
buz no other ſpecies of perjury, To which it was anſwered, 
that as to the firſt defence, ict was notrelevint; fince ſhe being 
cited before the Council, . ought to have depon'd traly,. even 
for informing the Supreme Judicatory of the Nation,who ule, 
and muſt;examine women tor the -good of. the Common- 
wealth --eſpecially-in ſuch atrocious and occult crimes, as in 
the burning of the Houſe of .Frendraught, And though the 
defender may 'in ſome cafes caſt a woman from being witneſs, 
yet that excu(rs her not if ſhe be examined,: To the 2, Law- 
yers areclear, tnat a witnefſs may depon without- being fworn, 
for the (wearing them is nor-eſfential;fince the puriuer may re- 
mit it : And yet the wicne(s who depones falfly, even though 
not ſworn, is 4 falſe. witne(s, Barts inl, ſiqur ff, ad 1, Corned, . 
as falſ. Clar, h. t, win, 11, Tothe 3, 11t was not relevance, 
fiace the infoim'd againſt theſe-Gentlemen in a trezſonable 
point, and. might have prejudg'd them: nor did her retraQtion 
proceed from repentance, but confrontation ; nor did the ac-- 


cidentally only, or by.confufton lapſe into-this error, ſhe have - 


Ing {pread theſe miſreports betore ſhe was cited, and having re- - 
Itexated her confeſſion after citation, Tio the: 4< the-pradtice - 
of the Kingdom was oppon'd, which-is the beſt interpreter of 
Laws, And in Azn01615, Grahame. of Long-boddom, and ' 
in 4»no 1622, Turnbul of Belſhes, and lately Dempſter of © 
UM ures, were puniſh'd with death for deponing falſly, or ſe- - 

AN 7 ducing 
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ducing others to depon, Burt theſe points were not decided, 

V IT. The puniſhment of Perjury by the Civil Law , was 
Baniſhmentr, /. #/t, *f, de crimine Stellionatus & fuſtigatio, or 
Scourging , /, ji duo F. ſs quis perjuraverit, By our Law, 
' cAGd 19, Parl, 5, 9, Mary, Bigamy is declared punith ble ay 
Petjury, which is declared to be confiſcationot Al! their move- 
able Goods, . warcing of:their Peiſon for yearand day , and 
longer during the Kings will , and chyt as infamous perſons 
they ſhall nxyer he able to bruik Office, Honour, -Dignity, 
nor-Benefice intime coming, As towhich AR, it is obſe: y. 
able, 1, Thar. Petjury is not formally puniſhable with us, 
but only declaratorlyPerjury being in it (elf ſo heinous a Crime, 
but.che reaſon of this ſeems to be, that Perjury was before 
this Ac puniſhable , afterthis manner , tor bythe 4, cap,'lib, 
I, Reg, Maj, it was appointed, that temere jurantes* ſuper affifa 
ſpoliabuntur mobilibus '& in carcerem '-detrudentur per annum 
& diem adminus & infamie notam incurrent & amittent legem 
terre, 'which Skeen interprets to be , non habere perſonam 
ſtandi in judicio, and not to be recervableas witneſles, either in 
Twudicio, or extrajudicium, which AR islikewile ratified, 
the 47. AH, Parl,6,'K, F, 3, where it is ſaid, that wilful 
orignorant Aſſizers, Man-(wearing ſhall be puniſhed after the 
Kings old-Law , in the fiiſt Book of the Majeſt ie. 

W here Perjury is to be interred trom a Depoſition , either 
as Party or witnels , it is necefſar , that the Depoſition be 
ſubſcribed by him; and the Lords found :that Mr, Fames 
Row could not be convict of Perjury, upon his Depoſition ſub- 
{cribed by the Clerk, 

- Sometimes the Council change the puniſhment of Perjury 
into baniſhment; as in the caſe of Galbraith, who came in will 


for Perjury, 23, Fuly; 1625, 
TITLE 
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: Of Injurics, Perſonal, and Real ;' 
: And of infamous Libels. 


1 

: 4 oe | a Ss 

'; 1. Tnjurits are either verbal or real, 

y 2, The requiſits in Libelling verbal inſuries, 

, 3, Whatare real injuries. 

fa 4, Who are Tugges to werbal or real injuries, 

" | 5. Infamous Libels, how puniſhed, 

2 6, Leaſing-makers, how puniſhed by our Law, 

n | | | Tv 
y Have oftimes thought that men ſhould walk legally, n6t 
i only in obedience, but gratitude to Law, fince the Law takes 


'& | {fo much pains to ſecure not only our lives and eſtates, but eyeh 
our honour ahd reputation, and will humour'us ſo far, as that 
r || becauſe we will think railery a misfortune, it will thetefore 

\ | puniſheven theſe who offend our imagination, |. 
a I, Injury then, in its more comprehenſive ſenſe, may give 
z. | animeroall crimes; forall crimes are injuries, but injury as 
it is the SubjeR of this Title, is the ſame thing with contu- 
ry | mely _or reproach : Tr is divided by Lawyers , ' intq 
ill | ſuch agare:committed by thoughts, deeds, words, and ge- 
ſtures, but che more received diviſion is, that injuries are either 

E yerbal, or real, Bos 

11, Verbal injuries are theſe which are committed by un« 
1 Rc | | ___ warrat. 


n_ On Mer; " 


warrantable expreſſions, as to call a man a cheat, ora woman. 
a whore , but becauſe expreſſons vary accorging to the inten. 
ion of the ſpeaſ&tr, theretord except, the words can allow of. 
no. good ſenſe, as Whore, or Thief, or that there ly ſtrong 
preſumptions againſt the ſpeaker, the injuriandi animus, the 
defigne gf injurigg, as well as.thetnju;ing words, 1mwllt be pro. . 
ved, ahdihe fpeker will be/zllowed ro purge his gui!r, by de- 
claring his integtiofn |. 5+: $5p#am, Fo deinjur, and his de. 
claration wil], without an oath, be ſufficient, except the of. 
tender be burdened with contrary preſumptions, Berlich, cox- 
cluſ, 60. _num..18.. Lawyers-theretoreTequire in Libelling 
injuries, 1, That the particular expreſhons be diſtin&ly 
condeſcended upon;. nor 13 the general, youcalled mea Chear, 
or ſaid ſome ſuch, .thing ſufficient, ſeing not only words but 
even the pointing of them does alter the eſtimar of Jnjuries, 
2.. The puſuer ſhould Libel the deſign of injuring, except the 
words inter ſo clearly an Injury, .that there is no neceſſity to 
Libel thedeſign,., 3, . That che purſuer.-who was injured, did 
preſently reſent the injury, and cook what was ſpoke for an : 
Injury, which the Lawyers call rewacutio. injuria ad amiminm, 
And it is ſafficietit, that, this d;NarisfaCtion be ſignified either 
openly and-expreſly, ot. by ſome,other Ads which teſtified 
diſcontent,ex incontinent; quis injuriamdebet-ad animnm revw- 
cart alice ex intervalls nihil facit {edinjuriaremiſe cenſetur, F, 
#lp;5mf, deipjar, And the reaſon ofthis ſeems to be, becaule 
theeſlence of a verbal injury conſiſts. in. difſatisfying.. the per- 
fonr0 whom the words were ſpoken, and. words are only Inju- 
ries, it they be ſo taken, and theretore if they wete- taken at 
firſt to be no injury, they were then no injury: And it they were 
not then an injury, they could not afterwards become ſuch, 
- Since then Tnjuries are eſtimar according to the deſign of the 
offender, it follows narurally, that men who are Fools, Idiots, 
very young, or very diunk, are not puniſhable for yerhal In- 
juries, except the offender did become drunk upon m—_ - 
| offend, 


"cluſ.: 69. 


Of Injuries. 305 
' offend, ſi non 2x proptſeto ſed ex impetu deliquit, And great paſ. 
ſions which brezk off all defigning,juſta & neo afelile 5r4;CK- 
cules alfoin this caſe, As allo for the ſame reaſon, the obje- 


\ ting true Crimes are no, injuty,, 'if the objecter defigned rigs 


£ipally- not 'to.offend the perſon guilty,. but:to-ioform'ithe 
Common- wealth, - or-to defend/the ſpeakers own honour; 
And upon the firſt accompt, ie-was found, that the deceQing 
what the Common-wealth was-not -much. concerned, in, -ywas 
an Injury, Cravet, conſile 145, And upon/thelaſt accompt, nit 
is thought, - hat to givea man the lye, -is an,injury;, * butuhat 
it is no injuiy to ſay you ſpeak not -tiuth , . for.in.. the 6newe 
defend our own honour, but in the: other we offend the, ho- 


- nour of the ſpeaker » andcuſtom has:made the'-exprefſion 


paſſe for an expreſhon to be uſed ' when we delign.to, offend. 
Therelating likewiſe what we heard from good Authors, who. 
defigned-no-prejudice, is ſufficient alſo.to defend againſt the 
puniſhment due to Tnjuters, as-was found 'in the -Court-of $4- 
voy Cod, fab. de injur; def,5, Yetſometimes injuties are infer- 
red not only from expreſſe words, but even from the preſump- 
tive meaning of the ſpeakers; asto look in a mans face, and 
to-ſay, Iam not a lyaras othersare, Aflic?, $, injuria, tet, 
ae parjur, firm, or'to lay, flauntingly,. you area fine Church- 
man, Facob, de bellowi(n lib. 1, cap,y, numegr, (1 - 
. TI; RealTajuriesare commited, hy hiadringa'manco uſe 
what is his own, by removing. his Seat. out of its.place in rhe 
Church, by giving a man medicaments which may aff. ont him 

by Arreſting iis ſtoods unjuſtly, by wearing in contempt what 
belongs. to anottter -ma1n,] 'as.4 mark of, hangur, by Rizing 
ſhamfully a mans hair, or heard, , by pffefing ro ſtrike him in 

Fublick-:0r by ſtriking him, , orriviog or:abyſing his cloaths, 

or his houſe, -and many other wayes related. by Berlich. con 


Sn d4a8s be . | | a * $e,olt dnt dard Beit IQ 
VI, Accotding to our Law, verbal injuries, are puniſhed 
any by the Commiſlars, who ate jndices chriſtianitatis : Scan- 
Rrt-2 cal 


' dal being a'Church' cenſuie,”” Andthe Commiſſars do inflict. 
pecudiary- mulas, and make rhe-* offender do'pennatice at 
Church doots,or otherwayes - nor, do ord qo dy Lords of 
Seſſion either Adyocat ſuchAdions, ormodily their penalties, 
The Countil'do ufe ro remir'to the Commiſſars ſuch pur. 
ſqirs;and refuſe co cry verbal injuries done:to privat' perſons, 
as in the caſe of Strauchan and Stratton; bur if the verbal inju- 
ry was done 'toa Magiftrar, as if any man ſhould call hima 
knaye, / ora fool, then the Council ufe to fyne and to puniſh . 
eyenerbal'injuries, as in the cale of George. Campbel, and the . 
Bajliffs of Inverary,. 1666,: Orto a Privy Counſellour, asin , 
the caſe of, Mr, C4 lexander Spotſwood and the Juſtice Clerk, 
And though verbal injuriesare extinguiſhed by the.Civil Law, 
if chey be not purſued within a Year, or by poſterior triend- 
ſhipz, fo. the'Law is moſt defirous.to paſs by ſuch' imaginary 
Crimes, yet in George Campbels caſe, a ſubſequent recoticilia- 
tion was not ſuſtained as a relevant exception, , becauſe it was . 
not vety expreſſe,they puniſhalſo ſcandalum magnatum... 

-" The Criminal Courts likewiſe puniſhes verbal injuries, if 
againſt'Magiſtrats, but will not ſuſtain a purſuite againſt rrivat - 
perſons, for though 11, of November, 1672,, Aikiman 2g2iuſt - 
Carnagy; nor would they ſuſtain a Criminal purſuir, tor calling 
a Miniſter perjured,' vid Stock, : deciſy, 108, : where he tells us . 
that ifis the'preſentcuſtomof Brabant not to/ſuſtain:Criminal 
ARions far words, - except they. be ſpoken againſt! Mag:ftrars 
inthe exerciſe of their imploymeatr, vid, /, alt, ff. de priv, dc- - 
lit. | SFU lg 

Real Injuries may be purſued before the Council, or 
Juſtice Coure,. and. the puniſhment is arbitrary, 

V. Infamous Libels, -bel: famoſs, ate the moſt permanent : 
ot all Injuries, and therefore are moſt ſeverely puniſheds' and 
in it the offender, ſhews more defign, and therefore is more. - 


wilty, * | 
oY . th; ' He". 


Of Tijieries: - 209 


He 'who writes, diftzrs, or affixes infamous Libels, - or 


_ cauſes writ; di@ar;/ or affix them, is puniſhable: 


Hewho findsan infamous Libel,” add thews it} | thotigh to 
one only, is puniſhable, if malice pr defign canbe proved,-elſe 
not 3 for there is nothing, more ordinary, nor more innocently 
done for the moſt part,” thento ſhewſuch-Libels:- whether 
Jilus malus & anime iniuriandii(a delign to offend; \) bepre- 
ſumed in this delict, or muſt beproved, is much contravereed; 
Bert az; conſil; 237 ; afturms that.it is-preſumed, Fgrin, queſt, 
295; affirms it is not pteſumed,” but muſt be proved, . And I 
incline to/this laſt opinion, -ſeing-infamious Libels'are'not now - 
fomuch reſented as tormetly, cuſtom hivis much allayed the 
picque which uſed cc enſue'thereupon, and that cuſtom de- 
tends from all guilt in this caſe, is moſt leatnedly' maintained 
by : Coler ; deciſ; 15 4.,-whete 1t was found that Stationers were 
abfolved, though they (old infamnous.Libels, becauſe all Srati- 
oners'uſe to fell ſuch, - 2117” Sgt E 53 

Many things do likewiſe in this cafe lefſen the puniſhmenr, - 
23thae the Pangel is minor, was provoked,did tear ic before ir - 
was fully-wriceen,--orafter-it was iffixc, or confeſt his fault, and. 
faid he didievaly qut of paſſion, or curioficy, or it what was - 
faid was true; Berlich, toncluſ. 67:5 

Thepumſhment of this.deli&t was of old arbitrary, Pusl, 17h, 
5;(ent, tit,-14,+_ but was-made capital bythe edit, waiente - 
mayi't wvalents I, unic':C-de famoſ libel,” but Clar. makes it - 
arbitrary-by the preſent/cuſtom of Zerop; Arid ſoit is with us - 
at preſent in Scotland,,' except where the*Ptince is abu'ed, or 
where a capital: Crime is alledged againſt any man,: for eo caſ, 
infamous-Libels are juſtly puniſhible by death-: And thus 
Fleming was langed for {aying- that the withe that the King - 
would ſhoot ro dead and dye of thefalling Sicknefſe; 17, May, | 
1615, - but.in this the words were malicioufly ſpoken, tor the - 


\ ſpeaker utterred them becauſe he had loſt a Plea, But lome« 


tes the ſpeaker is only Scourged and. Baniſhed, as Tweedy 
was 


L29 a 


_ 


. was 13, March, 1612 for abuſing Conſtables,and bidding the 


'the5, And though-the ſlindering of His Majef 
' have been puniſhed, by the reaſon of the -firſt AR, yet 
- we ſee that our. Predeceſſors did not- think. paritas rations 


| King, the Council, , and them,;/ kiſs-his arſe, and ſwearing he 


cared nota fart for them,. which; words. appeared both by the 
ſpeaker, and the contexcure-of-the words, 'to have rathet flow. 


- ed hom jolly, qhenGelgn, And- Spotſwoodin his Hiſtory, re- 
10 


lars, that the-Schqol-maſter of Zdiyburgh was henged for-diſ. 
perfing Libels agaigſt- the Regear, . -yherein he Charged him 


- with being guilty of capital Crimes, 


22... 4Leaſmmg makers, 
'VI. Liketo-this Crime, it not the ſame with it, is-Leafins 


- making,whereby' hatred and diſcord may, be raiſed betwixt the 


King and hispeople, -which was puniſhed with- tinſel'of lite 
andgoods, by the 43, AH, Parliament-2. King Fames the i, 
Likeas any miſrepreſentation (-0r.evil information,; as our 


'Lay calls it ) of-the'King to his. people, is} puniſhable.in the 


ſame way, -by the $83,\ Ah, Parliament 6, \King Fames 
hy mighe 


ſufficient in puniſhing- Crimes: z, + Upon, which Acts a/ great 
perſon was found guilty -of death;for-writing dLetter, wherein 
the Parliament was ſlandered, #ax9 $66 2,But this:was there- 
after reſcinded by his Majeſty, Likeas by the 20, 4,0f therg,?, 
KF.6.the hearing and not revealing,and not appiehending of 
ſuch Leaſing makers, .if it be-in the hearets power,.. is equally, / 


- puniſhed with the: Leaſing. makjngy.: but becaufe theſe Ads 


could not reach to ſlanderers--of His--Maje/ty to His people in 
England, or miſrepreſenting them tothe King, or abuſing any 
Privy Counſclter of thakKingdom, therefore the muſrepreſen« 
ting them is declared, puniſhaþle at;His t Majeftdes pleaſure, by 
the.s. 49d, 20,;Par,-K, Fe, 6, By the ſame laſt AR, diſpers 
;fing or.making Cockalands, - 6r other infamous Libels againſt 
-Counſellours of, E»eland, is puniſhed as Lxafing making, - | 
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| + ' Poindingof Oxen;in time of: 

" Om "Tabouring, 
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1e cm IT TTY TT em rn me nn, ch 
te 
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ur | 1, Howthes Crime is puniſhed by our Laws 

Ne . Hom byzhe Civil Law, , 1 


2 | | 14331 
Fr 3, The eflivatiog of our Att.of Parliament in this ca ſs, *- 
4. How the Civil Law.andours differs in this point +. 


«a i. | | | 
at | JDY theg8, 426, Parl. Fe. 4. itisStatute;: thatino Sha - 

i 1iff ,- or, Officer, ſhall poiaq , or diſtreinziethe Oxen: 

&- Horſe:, or other goods , pertaining to the Plough, and that 

p, || Jabours. the grquad., the time of the :Jabouring of the ſame, 


where any.. other Goods., -01- Lands are:to be rApprized!, or 
ty, | Poinded., according to the Common Law, * 
% IT, . The :Common Law, to: which: this relates, is /, 8: 
in | C.que res pig. 0blig poſſunt Signorum gratia aliquid quod ad chl- 
ny || ſwam ggripertinet auferri non convenit,and bythe ſubſequent, 
n= || 4uthert, ibid, agricaltores terrarum (eenri ſunt, ita ut nullut ins 
by | 2eriatur tam audi; ut perſonas boves &:egrorum inflruments 
rs = a4tfi quidalind, quod adagrorum riiſticorum: operam pertineat 
aſt |] invagere ant capere preſamat: & ſiquis hoc: latuturs wiolare pr 4+ 
' | [umpſerit, in quadrup'umablata reſtituat & infamie notam ip- 
ſo jure jucurrat, imperaali animadiver ſione nihilomings Panien. 
Ate+'s 


310. Poinding of Oxen. 
 dus , ind Maranta de ordine' jud, part, 6, AF 3, num. qr. 
relates, that this Law. is confirmed in S;cilie., by an expreſſe 
Statutgs and all theſe Laws ſeem to be founded , on Dexr, 
24, werſ, 6, No man ſhall take)the upper nor nether milſtone 
yo pledge : for he taketh a mags life to pledge, wwornempiacy, 
as Grotius obleryty 5 out of-PbiJo; which re called mols o& 
catillus , 1, cum de lanionis V, idem conſultus, ff. de inſtrutdy 
vel inſtrumento legato, © i: | | 
I IT. By the foreſaid A of Parliament , the Poinding of 
ſach Goods is forbid , #n the time of labouring, but it is not 
declared ro bea Crime; andthe Lord ' Renton haveing, in 
Fanuary 1666, purtued the Officer of the Court of Coldin- 
ghame, for poinding one of his Plough Oxea , when they 
were labouring , betorethe Criminal Coutt, is was alledy. 
ed that ao criminal purſuit , could be' founded upon this Ag, 
ſeing nothing could be criminilly *purfued:, burthat which 
was made a:Crime , 'by a ſpecial Statute, and to which a ſpes 
cial ſantion was annex'd, Likeas by the conſtant cuſtome, ma- 
ny ations of Spoilzie were founded'upon this At, bur np 
.criminal-purſuit was ever thereupon intented-To which-it was 
.replyed, that the contempt ofa Law , was init felt a Crime, 
ſeing diſobedience to Authotity:, was in effe@t the baſis of 
All Crimes, ' 2, illegal intrometting - with another mans 
GooJs , was a Crime , eſpecially .ubi lex 70 ſolum non af- 
;ſi#tcbat, ſed & reſtiftebat ,” foritheft is nothing elſe but an un- 
warrantable intromiſſion, and as'the taking of His Majeſtic's 
free Liedges is a Crime, whert the ſame is not warranted by 
Law ; ſo:the poinding of theſe +Goods ſhould infer a Crime, 
that being \another [ſpecies of unlawful execution, 43, This 
AR.diſcharges «ach executions, conform to the Common 
Law. Andby the Common or Civil Law , this is a Crime, 
as is clear by the Law- abovecited , and whereas, it was al- 
ledged-thar no ſanion was annex*d - Tr was replyed, that 
Where.the Law annexes no ſantion , the puniſhment 1s there 
* arbl- 


” -, az ' 1% 


Pain oof _ 


uþirrary 4 / and there 4re many pon = the Civil; 
Law:and- outs; -to which no ſanRtion'i 


p . faſt d the. Libel, and | orebloed 


oy 


ot _ chat heuſedts De. 4 by "_ in be Plough « 
in || betore, and the Countrey was then' labouting., 2ll'which are 


1. || neceſſary qualifications of this Ctime., 
ey || interrogators "after pronouncing of which doom, the Juſtices. 
s. || fined each of the three Pannels, in toutty Pound Scots, 
& | yerinFune 1674, arep!) againſt lawilitly* poinded, being 
:< | proponed in a-purſuir for r el; the caſe was b theJuſtices re- 
ves || ferred, to be firſt civily ks 'Ir was hete alſo alledged, that 


4. by the. 34, At, Par 
vs || cufd, whieh-wias repelled, 'becau 


1s annexr, 
leet Pannel to HY Tp ans the 


'in ihe c eos 


zIr 


he Juſtices; 


Proved., — the. 


+. but. 


c week 


and” ſo ate neceſſary 


_ And 


+ Js where Crimes may be criminal-, 
mn || 1y, andcivily purſaed, hy eivilhutrane ou2hr firſt ro he diſ- . 


E; rhoubh acivil pujſuit of, 


ne; ſpoilzie were intented, therecouldno: defence , (uch as law- 


of | fully poinded., - aithore Mi? "Vc, which 
ans || caſes, | be-pr oponed ſcing tho oh the e 
g* - formal ; :and' Dectoerepat ey* hg; Jed i tred 


nn. || able; yerito poind a ryan; 


Fd 5% 
iis all caſesunlawtul , &; itacel} dk, 0c ca fu 7avio. 'te C15, 


Fay 


r8 Uſual inorher . 


xulions "ng | 


| by || {fender eduld nor plead the' henefice of this fy 
me, | fit =cknowledged ,"thar'che 'wrong her 


h caſes, as may be cit 


rhis | Crime, for the AR runs only inſuc 
\ || orcriminally purſued,” 


Cemmon.Law; -yer they differ'in 


by. ours they may, - a t 


commi es 


74 


Þ'V;:1r is obſeryable , that albeic this Arelate to Nee 


ny polite, 4 1, The. 


fons of . labourers could Hot be ok xended by that Law, 
Law no diſtinion is 


3 Poieging of Oxem 
beche: her other. pgindabls Goods ornots-: 

pur Fi patticut: om y be norpded, or Lands may 
Eepprized, ad therefore ſuch as-raiſe Crimini! Letters upon 
wi 3ſhor ould libel.” thar ſuch GogJs,were pdinded ina... 
botnins 7 HE "and" t 2c the. ow ner; Of, ,degitor had-other 
Gdbds : atid Pans, a: 4 i hh the eedirar comd have had 
"Albet of he js not obliedged toprove.. 
thief bot that this is, o Lorum namero que allegari [ed won. 
probgri tebept', yet if (the. FE engers Execution be produced, 
b&ting, that he ſearch ed, .and could, — no other, Moveables,. 
I think; thit to caſs, Nha: 'Meflengers execution ſhould make 
Faith, "except the. pucſuer, offer BART 2: t0-conJeicend.upan 
theſe. othir Moyeables $ that wete 8xtant.,-.and be ready to. 
ptoverhe fime, I find, thartif the Meſſengers executions: 
beating .inan Aba Mt that, heJearcheg, but could find ny 
Moveabtes, they, Ly oh belieyed\, thas. i no contraty Pro- 
bation wif be receiyed,' tas elle all, Comprizngs,mighe be 
reguced ': yer ] think, [ 2. the pale! s-not alike here, tor the 
AR being” Ji B EEE, Nie bet a ficieac radefend. againſt, . 
4 inp gil 1SED5Ex,). 'that o(8e | 
Mo ab 


| lt watte extant, | 

ohi iciagof this Ac;.are comprehended, not! 

| ods tNap ar: Jn the bjough.) butt; \elcoHorſes) 

which Þ {OE I "Jo; yithabe ;theſe,,r Landicapnitibe! 

+ he A CON rea Dis Sfihe La w extends: ro-them!:. 
[Keds 5 x EA arliatnens WS. es leparatly;4;.;and.dis 
I C00 pert aiging ng tothe Pl augh , ;and that labouts. 

BE, po Mins F Har that Lebaurs (hagravhy 
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eeckon Wade Me nts Lp labouring i, are;:medivd ;nots 


on agg ! "e? actually, labouring.,  but:the ſeaſdn 
16 ogy Lon At Aycking!,;:ta up») 
fight ones 5iled, choughy 
x noun ſlih c1 : i] a wy Em 4 wy. | 2149 v1 10% 

+ 19 Y. 


"Porcdirh , Oxen, hs Jr; 


-in Offober , ſeem not poindable, + ihe. tþ labouring is as 


neceſſar as im che Sprite 5. and yet the contrary was found, 
the 15, of November, 1627, and- the 22, of Wouember, 
1628, becauſe as is there alledged by Darie, Oftober is not 
the ſeaſon of labouring, 
It may be doubted, whether Horſe leading foggage i in Fuze 
and Zuly, can be poinded , for that is the ſeaſon of that Kind 
of labouting, 
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Bearing of unlawful Weapons. 


m_—_ 
—_— 


I, What « thepuniſhment of thes Crime by our Lan, - 
2> What by theCivil Law, 
3. FMWhoare Fudges competent to it, 


I, Bevin of Hagbuts,Piſtols, and other Fire works, were- 

puniſhed of old by amputation of the right hand, bur: 
by the 6. A&, Parliament 16, Fa, 6. the bearing of ſuch wea- 
pons.is forbidden, thqugh no prejudice be done by the wearers, 
who may be purſued, either before the Council, or Juſtice 
Court, and the puniſhment by the Council: is declared not to 
be corporal, but.only confiſcation of their moveables, or ſyn. 
ing and impriſonment; but prejudiceof any purſuire betare 
the Juſtice Coutt , © who it appears may inflict the former pu- 
niſhment of.cutting off the right hand, 

It would ſeem- that by:this a&t the Pannel is oblidged to 
give his oath before the Juſtices, which is not uſual in; any: 
ej pexrery chat ofUſury, for the probation by oath is in+ 
defintcly ſbbjoyaed co purſuirs before the Juſtices or Council, 
And albeit theCouncil does immediatly preceed,yet that pro- 
bation by oath ſeems nat to relate ſolely to the piocedure be 
fare the Counci}, For when the procedure before theCouncil is 
xepeaced, the probation by witneſſes is only there mentioned, 

5” on 
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Bearing of unlawful V/eapons. 3! 

Yet Ithink there is an erronr in the printing of this At, for 
- je is very unreaſonable, that when this Crime'ts proved before 

the Council by witnefles, that no amputation ſhall be remit- 

ted, 'and yetthis-priviledge ſhould not*be extended to thoſe 
inſt whom it is proved by their own oath 
Ic is obſervable trom- this A, that the Council may force 
 ſachas are purſued before them'to give their oaths, albeit ic 
ey be alledged, that news tenctur crimen -contra /e pro- 
are. 

By ths AQ likewiſe, all licences to bear thir Weapons 
are ordained to be paſt in Council, and to pay a compoſition 
tro the Theſaurer, and to paſte his Regiſter and :1Fthe Seals, 
elſe to be null. 

II, By-the Civil Law, the bearing of theſe Weapons was - 
acrime alſo, /; 11; C, ut armorum uſu and by the Feudal 
Law, c.1, Y. fiquw, de pace tenenda, & tenebatur ues legts 
Julie de vipublica, which was arbitrary ++ And the Gloſſe 
obſerves, that the carrying of ſuch Arms was repute publick 
violence, thouzh no prejulice was done , which is conſonant 
to the Act- of Parliament, Bur it is ſtrange that only Fire- 
works, or ingines ſhbuld be forbidden by that AQ,” Norican 
the cart ying Pikes, Swords; or any-other weapons, be puniſh- 
ed by that AR, 

By the Civil Law: likewiſe, the prohibit Arms were con» 
tiſcar ,” and Marſil, in prac, 5, procomplemento; N, 12. Care- 
tius & Clair. ceclared, .that by the cuſtom both'of Spain and 
other places, the Arms are confiſcat; albeit there be no ex- 
preſſe warrand for that confiſcation by the Statute, but-it may 
be doubted if the t:ue owner having lent them without being 
conſcious to the crime, w:ll loſfe them, and I think, not . 

But keeping of ſuch Weapons at home is not puniſhable 
geicher by thetoreſaid At, nor common Law, by which like- 
wiſe it is lawful for ſuchas travel to bear ſuch Weapons, for 


| their own preſervation, & generaliter licet portare arma defen- - 
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© boy 3K our Law alloys no ſuch diſtin 319n: - / "PE renem. 
ber chat; Fohs Mackngaughten, being purſued, before the-Couteil 
for hearing: forbidden Weapons, - they repelled: this:dettnce, 
viz, that he was travelling ( unlefle ,the journey could have 
. been alledged neceſſa y,for <lle theAQmight ſtil beeluded)and 
.that it was the cuſtom of the Highlands to \ godtill well attene- 
ded and armed, . which detence {cemed to;ſome ill repelled; for 
ſelf-defence, 2nd the cuſtom of the Countrey,excuſes ſti}ltrom 
this crime, Farinac, dc diver, crim, qaeſli, 108, 

By the common Law , offenſive Arms, ſurh as Swords an; 
Piſtols, were torbidden, and the beaters. puniſhed, albeir no 
prejudice followed; bur the carrying Stones and Trees , and 
ſuch other things as were not, ex [ua natura offenſiva, was only 
puniſhable, it violence was done by the bearers, /, armorum f, 
4 verb, ſig. || 

T1, Fhir purſuits are moreordinwily before the Conacil, 
than, the Juſtice Court, and is ordinaay Libelled as an a ogravi- 
tion,rather then a crime, Thus I find William Hamilious put- 
ſued for wearing of Piſtols, and preſenting one to the Provoſt 
of Edinburgh,” whereupon he came inwill, and -was baniſhed 
the-Realm during his litetime,-T., Nowezn, 1 p 97, 

The proſecution of this crime concerns only his Miajeftie' 
intereſt, And therefore the dyet was deſerted,  becauſe'His 
Majeſties Advocat, nor none to repreſent him, did not concur, 
nor was the Libel raiſed at his inffance, 20, ED 1596, Mr. 

Fames Leask, againſt Andrew Red, / 3658 {1 16 
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Beggars and Vagabonds: 
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1, How Beggars and Yagabonds are to be punifhed by our Law.” 
2, Howby the Civil Law, . | | - 
- 3 ud 1 


| 0 Ur Law hath been fo charitable, as to provide for Bed / 


gars , by fpecial Statutes', Fa, r, Parl, 1, cap, 25, Fa, 
1, Parl, 4, ap. 42,F4, 4, Þ.,'6,Parl. cap.70, Fa, 5, Parl, 4. 


' (ap. 21,,- * But ſturdyiBeggats' ( our Lawcalls rhem EMA 


ottimes, as the-Frexch calls them Bohemians), an1 Vag 


' houtCBeproceedediagaloſt by the Sherifs,*and'orher Judges, 


and they may exact caution of ther; arid if _rhey fin1 none, . 
tity ſhautd''be denounced fugitives, Fa,6: Park, 11 cap. 97... 
2nd may-beifentes publieks Work houfes, or put HS | 
Fa, 6,: Parl_ 12, cap. 124, 144, anJ 147, Hem, Fa: 6, Pay, 
15,cap, 268, and 1f they be recept aſter they are denounced 
fugitives,» their receptors are lyable for the prejudice ſuſtain- 
ed, and the parties damnified , will have ation againſt the 
Mag.ſtrates, within whoſe bounds or ju: i{di&tion theſe Va- 
gabounds are recept wittingly', Ta, 6, Parl, 11, cap, 97, 
But this At determines nor , whether this w#:tinsly relates 
toe rec 3 -uh or M1giſtrac, yet by the common Liw, the 
advert [Þ/>-der, is till applicable to the perſon, againſt whom 
the penal Statute runsz ſo that except the Magiſtrat know - 


that 


318' DBegparrandV agabonds. 
that the Vagabond was harboured within his bounds , it-were 
ſevere to ſuſtain aRion.ot > damnage andintereſt againſt him, 
though the receptor kaew-the Vagabond }/ and did witting- 
ly recepe him, Buc I think, that it the Magiſtrate did either - 
omit his duty, he will beliable, nam ſcire & ſcire debere 4quie 
paraw'ar, Or it ke-was willingly igaorant, | 

I find that 4, B, —— being purſued crimin:zlly , for ge- 
-ner2l recepting Vagabonds, 'this ation was not ſulſtainet, 
but he was referred to theKirkSehon, which it ſeems v/25 done, 
. becaule of the 147, 47d, Parl, 12, Fa, 6, whereby. Miniſters, 
Elders and Deacons, may nomin:t any two of cheir number, 
to enquire into this crime, -andwhom- His -Majefty makes, | 
and'conſtitutes Juſtices as to that effe&, 1 It appears by.a. Pro- - 
clamation, emitted by the Council, in Anxo 1603, thele 
Eeyptians wzte ordered to.jeave.the Kingdom, uport p4in of, 
death , .which is ratified by the 13, A&# Parl, 20, Ja, 6, and 
upen that Att of Parliament., Moſes Shaw and other Egypri- 
_ ans , Sorners and Vagabonds, | wete hanged the laſt of: Fu. 
Ds, LGOXT. -; 1 21963 fig ana ts £23 251) 
” I. Our Law has in this ., followed exactly. , the Civil,! 
fot there is a title in the Codex , de mwendicantibus valiais , Our:: 
ſturdy Beggars:and the wovel,80, thisCrime was alſo;cajled by 
the Atheniens , tyin five otii ignaviide quo vide htighum , 4. 
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'Rabery, Oppreſion, vinpub-/ | | 
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't, The ſeveral Epithets given to Robbery * and how "rs di- 


ftinzuiſhed frem other Crimes, = MY ary 
2, Common Theft, and Stouthrief,” how puniſhed by our Law, 
3, Several "deciſions, as to this Crime, > 
4, How the af'iſting of Robbers is puniſhed by our' Law, 
5, In'what caſes is it lawful to joyn againſt Robbers, 
6, The puniſhment of oppreſſiby =_ _ CS 
7. In what caſes the civil right'isto be Yiſraſſed*, * Befere the. 

*wiolence can becriminally puniſhed, © © © 

8, How oppreſſion was termed by the Civil Law , 4nd hiw it 


"Was of, puniſhed, ; 


+4416 
E « 
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M En miy by dilligence and circutiſpeRion, eff ad "eel 5 


ly,, .ſhewa reverence, even to that. Law Which they tran(- 


greſs 3 buc Rabbery and Oppre to arg Crimes againſt 
which there can be nd fence; and in which , theſe” w 9'vial % 
det ndthern agaInlt - 


the Law-, cotitenin the Legillators, - To defend them 
theſe, *men did afſociat themſelves under Government, and 
Tet renounc- 


ww wo 


renounced their native. liberty., for the preteRlon, of - Law . 
ng can Lay juſtifie the ſeyerity of itypuniſhments, and the 
great exaQRions it requites, but by returning ta, theſe.it com-. 
mands, a ſweet and pleaſant ſecurity , againſt all rapine and 
violence, . | | 

I.. When Theft is aggraged by violence, it is called Rob. 
bery , trom'\the'Germane'word Rqubes and: is-withous called. 
Stouthrieff,, Stouth ſignifying Theft, and_Rieff ſignifying. . 
violence : In. which Crime, -our Perſons are endangered as 
well as our Eſtates, and. ſo is ordinujly puniſhed by. death, 
even-in theſe Countreys., where. Theft is only puniſhable by . 
pecunial mulds, or whipping, and thus it was puniſhed with 
death. amongſt. the Jews, as is Tlear ,, by. Davids anſwer to 
Nathans Parable , though Thett was: only puniſhed by teſti, 
rutionz and though Caliſratus, 1.28. $, graſſatores , ff de 


P4pis , legms $0. make: fuch only puniſhable, it they. Robb 
trequently}, and in high;wayes, .and with Arms ,. gra{atores 
qui prede, cauſa.id faciunt proximi- latronibus. habentar ;. & (i 
C78. ferro aggredi. & [poliare, tnſtituerunt. capite  prninniur, 
Utiqz fi ſepins atq,, in ittnwibas hot,ggwiſerunt.celeriiin mee 
talom dantur,\ aut ininſulas relegantnr.. Yetby.the caffome, 
of all Nations, Robbery is. puniſhed with death., . though it - 
be novreiterated , ' and, I think,, thac, Law. muſt be only ung 
derſtood of ſuch, as deſigned to:;Rovh ,. qui. inftituernat, | 
who- are puniſhabie ,. though they aRaally. Robb'd- nos, 
ohing, and had no defign'to kill, but.to plunder , prede couſty 
if they went oht frequently, and to high wayes with that de- . 
vgn ,.for_it they aQu2lly, Robb'd ,, or had a.deſign to k1ll, 
though they killed nor, yer they arg til puniſhable by death, 
all avs. | el TE; Sodv7 TouerTss Jie To Tgardevg,, | | 
"T1, The quality of trequent 4nd common committing Theſe, 
and Robberies , is hotonly a'quality that raiſes the Crime of- 
Theft alone , trom being pua;tabſe by reticucion, ,to be_. 
og ci, > ds + fic 1.2, SES 
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 puiiſhible by dearh in orher cron, bye by the'51,, 4, t7, 
_Parl,*F.'6, Tt is declared, that landed men who are convidd wf 
. common 1heft, Recept of Theft, or Stanthreif, ſhall encur 
-the crime and pain'sf treaſon ; upon which AQ, 'r Was.Conera- 
:verted, whether rhe word c9mmon;was 4 gualley and adjund to 
-be added to- theRevepr of Their, 'and' Stouth 


. : 


, an reif as-well, as 
'Their, fſmce the Act ayes bur only, cemmbn Theft, not 
common” Recept of -Thetr, "nor common Stouthreif.y and 
4c was urged, that it yvasreafonable, hat this ſhould be under- 
ſtood of all, ſeing ir"was'thar quality,” which" tendered them 
Treaſon; *For ſimple Recept , © vould'not hiye been declared 
\reaſ6nable of it ſelt ; and'by the foreſaid 7,"28, thereicerating 
this crime , aggraged'ir trot baniſhmenc,,' to death-, and in 


| the oramary'way of ſpeaking, nlen ceafe not'.to repeat ſych 


words : Likeas it was juſt, that as chectimes wee in-Landleſſe 
men ptnifhable, -only by reſtjcation, 'or deitth; if repeated"fo 
in Landed men, the punifhment ſhould 'grow propottionally, 
and infer death or *Treaſon,' it commonly committed, . 

To which  itwas anſwered, "tharthe words of the AR. of 
Parliament, ?are conceived difjuntively ; Likeas. it Ieems, 
thar if the Parlittnent had defigned, "to add the word common, 
to Receipt and Sreuthrejf” , they would have added the ſame to 
prevent this objetion : and 'it (cems'indeed,' that 'Stouthreif, 
which is-thar ſpectes-of 'Theit, 'that'we call Robety, deleiyes 
to be puniſhed ws Thea ig anoe Tye, Gt, ey do gt 
romition!y commir rhe'ſame, , beckulE it being taliet for landed 
men rocommirRobbety, and' ir being mote-probable, hit 
they wonld Robthan ſteal,” this Eritne 6hghe co be As ſeverely 
puniſhed in' chem, *25s common 'Thefez and accardinsly the 
forefaid alledgitnce bens Propane for fames. Word, the at. 
mzy vr; ir WY repemed. ooo  TTIRTN0 
\--T IT, In this proceſs likewiſe, the ſaid Fames, having been 
purſued for robbirig the'wrirs and evidents belonging to Bong< 


T9n,It was alledged,” that the'putſnet db$hc t6 condeſcend 


Tr 2 vpon - 


322. obhery. 
upontheLangs,towhich hpſeridens belonged, becauſeifhae, 
| Nerd condeſcetided 0h, the Pannel mould prove that the ſaid 
Lafids,'ande<onſequent]y, the evidents di belong to himſelf, 
which alledgiante was likewiſe repelled, nor-was it found ne-. 
ceffary, thar 4 Civil precognition ſhould proceed in this caſe, 
'andin Fune 1668.,it was found that a Libel was relevant, bear- 
ing in'genetal, that Jewels or Pearls were ſtolae , withoue 
-condeſcending upon.the particular number of chemy and. it be- 
1 alledged for the Macgibhons, Decemb, 8,: 1676, that, the 
Libel was notreleyanit., not. condeſcending uponche perſons 
from whom the gaods were robbed, nor what.goods were rob- 
'bed, but only in the general, that che Pannels did frequently 
rob the houſes of Garxtilly, and, Strathurds-tennents, . 
To this it was anſwered, that chough where privat parties 
pur ad intereſie privatum; ſuch; a condeſcendancy is nefliry, 
bt uſerhe infoimers may know;.nor.can:the private damaage 
be repaired, except his loſſe be liquidly proved , yet when the 
purſuit, is ae His Hajeſties inſtance, and that ap-habituil, and 
canſtant trade of robbing, and (orniag, is libelled; Ic.is ſuffi- 
and,if.che ſp 


% 


the 


ln. his. 
hen) | 


goods gledges ro becobbed, 
ſphr*be' elide 


fl 
might 
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; nels might alledge that rhe taking away of (ach and ſuch g00ds 
aid could not inferr Rob52ry , becauſe they had a right to theſe 
lf, goods, Or WeIrE warrantec ro take them away by the conſent of 


ne-. the owner. . | ; 
ſe, The Juſtices, ſuſtaines this Libel, notwithſtanding of the 


CON__——_— —_— —— 


"32+ "Robbery. 


are declared ait and-part, -but it: would: appear that this" 
ſtrikes only' where there ire. Letters of Intercommuning, ad 
chat becauſe tle At it ſelf bears, -t9-the effet? it ſhould be. known 
to what purpoſe they Intercommuned, and becauſe it wete too fe- 
vereto puniſh men.as thieves, ' except:they' were-pur i» mala 
fide,ſo te do, by publick Proclamation, or Letcers of Intercom» 
muning, | | 139] 

"YV. By the 227, A, Parl: 14, F. 6; Itfit declared (for 
the ſame hatred againſt. Robbers.) - lawtull, co: ali his Majeſties 
Leidges to concur and joyn againſt Clanaand Border Thieves, 
2nd ro'tike and execute them, all-Magiſtrats and Fiee-holders, 
| being made Juſtices for that «ffeR, by the ſaid:4, But this part 

of the Act is now.in deſuetude.z Pid-it appears to have been 
but temporaty ,:q»0 4d. the power gf execuring, - but Robbers 
- may be lawfully teized on-without authority, 

-+V I, Oppreſſion is ordinatly. but a quality of othet crimes, 
but yer there are ſometimes ſpecial dictayes funded theren- 
; pom, *per ſez, and thereare ſome particular As declaring ſeve- 

ral ſpecies of it to-bepuniſhable, as reif, or by other ſpecifick 
puniſhments mentioned .in the ſaids;AAs; andthus it is op- 
- p:eſſion to compel the Kings properTennents to ride,or do ſer- 
vice of Avarage, Catriage,Shearing, Leading, &c, and ſhould be 
puniſhed accordingly, 4d.z1.,P.2.F.4. Itis opprefſion'to take 
Caups (-that is to ſay, a duxy for; protection to be given b 
-privat men to ſuch as thieves, and other ;greatmen') U##s18, 
and 19, Pail, 2, F4a,4;vid.:de-werb, fignif, It is oppreflion 
for a Crafrs- man to take cuſtome, -or.any other taxation, trom 
another of thar ſame Craft, --orfor them toimake privar As 

among them(elves,-prejudicial tothe people; 485 .4r2n1 3, 
Parl.'4. Fames 4, Att ,11, Perl. 7;F.i5 and 4! 47 Pari19, 
Fa. 6. It is oppreſſion for Cuſtomers to exaq more then:their 
due, A&#, 46, P, 4, F.-4, "It is opprefſion+to:moleſt' Magi- 
ftrats of Burghs ,, and other Merchands to ule. their-priviledges 
.and liberties, 4.26, Parl,q, Fa:s.,1tivakigd of Optieflion, 

toe (pple = 
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ta. exact more fraught from Paſſengers, origreafey Prices for 
Weave:s and. handy, work,theo whatis allowed and'ufaual; 4s 
21 20d 23, Pax, 5 Q.M. Iris opprefiivito' ſtop or make im- 


* | pediment-:of -common high ways, -to, or trom Burghs , 
, Aﬀ 54. Parl,6,-. 9M, It: is oppreſſion for Officers to ex- 
* [| tort the Leidges, 4# 33. 8.5. F. 3.6 4#83, Parl, tr, F,6, 
- | or.topnt our, or put-ia the Roll of Aſſizours: given to him by 

the purſuer, _ A 88.3Parl, 11;F, 6, Inwhich laſt At com- 
vl mon--oppreſlors are puniſhable by death : Oppreſſion is alſs 


: puniſhable by death.,. A#, 42, Parl., 4. Fa, 4, Af 88; Part; . 
ty 11, F4,6. . | 


2 V II, Becauſe.oftimes- in thir caſes; the Pannel pretends |: 
p that what hedid take by force, was his own, - or that he had@ - 
T || right thereto, therefore except the violence be very great, the 
M Juſtices uſe. to ordain.the matter of righe tobe firſt diſcuſſed be- 

 Þ forte the Civil. Judge,as was found in Never, 167 5:in the cafe 
5 of Inglis of Eaft«ſheilas,and in'many other caſes: and by the 33, . 
ot AF, 4.Parl, F.'5. Iris declared, that us for depredation; mas 


ok ferful reiffs, and{poilzits, particular dyets. ſhall br ſet therefore 
K || athe diſcretion of the Lord's the'matter being firft Civilly diſcuſ-- 
5 ſed bo lufr cak , Upon-whieh-AR-it-is ottimes-alledged-be- 


b fore the Juſtices, that,thecauſe muſt-be eivilly diſcuſſed beto:e 
© Þf the Seſſion, - jn all.maſterful reiffs,/betore they can proceed to 


h coznoſc thereupon but notwithſtanding ot this theJuſtices do 
L el conſtancly ſuſtain Criminal proceſles tor Reifts:and: Robberies, 

* , | K$ithout. any .previous-ciyil precogn:nion ; and chey-find this 
AQ to be now in deluetude, -a$ in theicalcrot Monimnst 27, of 
November .16+1,.:And 1 think, that by Zoids, in that attare 
as | nocmeaned. the Loxds- of+S: fon, forthas Ad rs two Years 


+3. I prior to, the: anſtitution -ot « the Sefſion; butthat by Lorads,' 
Hd there, are. meant. the Juſtices themſelves, for there being no 


 P[5Scffionat chat time, the Juſtices were Judges competent ro - 

*S”, {many Civil caſes, originally ſuch-as perambalations, &c, and | 
- FEtoall Ciyil caſes, if they had a neceffary- connexion with, vor 

dependance upon ctiminal caſes, . And therefore, whevethe 

y tn os Eo ot ©”: SE perſon «1 
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perſon who was Jledged to have committed miſt pn 
(pmilzies, could pretend that what he did was inproſecut 7 
bis own 1i2hr, -The Juſtices had- a latitude to'try the” marter 
of right, firſt Civilly, bur this was never -neceflary, - for it is 
by the Actleft to the diſcretion of the Judge, | 

Ir remains then, to be conſidered; how tar the taking aw: 

by violence what isreally a mans own, can'inter a guilt Zain 
him, Which difficulty may be cleared tm theſe tew concly- 
ſions, :1, That the thing violently poſſeſſed, though by 4 
- common ſpuilzie, and muchmoreby a maſterful reift, oughe 
:£6 be reſtored, nam ſpoliatus eft ante omnia reſtituendus, and 
that chough-he-who took away whatwas his own, could in- 
«ftantly prove his right; and fince this holds, where the vio- 
lence was only committed by a ſimple Ryor, it ſhould by 
"ſtronger conſequence hold, where the thing was taken away by | 

fuch-violeat -means as amounted: to-2 crime, and ſo this ſhould 
be no good defence, eitheragainft a Criminal, or Civil purſuit. 
2, Not only ought che thingtobe reſtored, 'burt even the 
crue Proprictar who intrometted with his own, by open force 
&violencets:puniſhable,fortheLaw wiknot allow thar atiy. man 
ſhould be Judge'to himſelf , bat much lefſe that he ſhould uſe 
-violence,'& force upon:any'accompt,and this were to invade or 

aſſume Juriſdictions, which isn itſelf a crime, | 
Thethird concluſion is, "that if any man do by force or vig- 
lence, -6xtort from another, @writ , -or obligation, which he 
could have obliedged him in Law *to grant, *that torce is nor 
only puniſhable Criminally., but the deed ſoextotted is re-, 
ducableby a\Civil-purſgit: as was-found-in Fanzary' 1675, 
Thovghit was alledged there, «that ſuch force might be Crj- 
minally puniſhed, ryet the deed ſo'granted' contd not be redu- 
ced, fince/ſuch deeds were onlyreduceable, where ſomething 
mightbe reſtored, but here nothing was to be reſtored, fince 
the depoſition alledged to be extorted by force, depended upon 
a formevminue, by verme whereof the granter could have 
: 420: b035\ Do lob Lis 'gV heen 
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been compelied.to have: granted the ſames and this:was the 
 amecaſe, as if a Creditor ſhould compel his Debttor by force, 
to pay him what was his own, in-which, 'though the' foree 
be puniſh3ble,*,yet the Debicor could not repeat what he had 
juſtly payed, as isclear, notonly by common ſenſe and reaſon, 


"but /. 12. ff. quod met, cauſ, Julian as ait eum qui vim adbibuit 


vt debito*4 (uo ut ei ſolverit hoc edidto non tenert propter naturam 
ation is metus cauſa que damnum exegit quamvis negari nou 
poſſit-in Juliam eum de v1 incidiffe & jus credit amrfie, T6 
which 1t was anſwered, ''that there could be nothing more dif- 
advantagious "to che intereſt of the Common- wealth, "nor a 
qreaceru(a:pation againſt auchority,then rhat every man ſhould 
be his own Judge,and force the Executtonerzand the Law juſtly 


+prefumes, thar he had no legal right, who would nor purſue ie 
\-1n a1legal way, and if thiswere allowed every man would dif- 
culſe his own Suſpenſion tiimſelf,by forcing his Debitor ta paſs 


trom ic, and would force the Heir of his Debiror, to give him 
Bond, or his Debitor himſelf, ro fulfil all minucs'withour 
zany regal-purfuſits,; every Maſter would.thus thruſt 'otir his 


Tennents, and every Creditor: force his-Debitor:to pay, by 
.catrying him away Priſoner, and when he were that Jengthhe 


wowld alledge that »ihil ill; geeft, and as to the former Law, jr 
was anſwered, 'that the Civir Law'in deteſtacion of force 4nd 


'yiolence, did allow three ſeveral remedies to the! perſon 'yio- 


lented. viz. Edidtum pretorts quod met nd cauſa, &r, Lex jh- 
lia which puniſheth che force'as a Crime, & aecretum divi 
Marci, all which three are expreſly mentioned in thar Ticte. 
and though by the old edi, and the'Lex julia ,- he who fot- 
ced his debicor 'to-pay 'whar was juſtly due, ' could not be by 


theſe remedies reſtored, © 4wia 1#hi1 deirat vim paſſs, as th 


Law fotrnely ciced doesprove; yet, ex deervto divi Marci, 


which was poſterior to theſe remedies ( as Xarcus 4ntoninis 
was long poſteriof'to Fulivs Ceſar ) even he who took .pay- 
ment of his own; coutd nor defend' hirpſettby attedging pan 


. Ls 


V viF 


2 _ Robbery: 


bis-rightz which excellent Lawisfet down, 1, 13. f.quod me: | 


Robbery, 9% 
gonlidering Izfion, & quodratum noneft, irritandum eff, that 
is to ſay, is reduceable, And whereas it was pretended, thit 
the former brocard, Spoliatus eff ate omnia reftituendus, did 
only. bald'where the thing was taken away, v#ab{ativi, becauſe 


- that could be exfily proved, but nor in deeds extotted, wy 


compulſrva, whichforce depending upon inward As of th 
mind, couldnort fo eafily be diſcovertd, ' and could beeafi 
miſtaken, | [ha 
To this it was anſwered, 'that chough thoſe two differ in 
themiſelves, yer either of 'them inter reſtitution, as we fee 
allalongs che Title, q#od wetus oanſa, 'and'inthe prattice of 
our redu2i005, cx capite meths, In both which; (deeds extor- 
ted, vi compnlſiva,, ate reduceable, and the perſons iiijured re« 
fored againſt chem, and fince v# compulſive, 'can'infer more 
prejudice, then vs ablativa, lince vis ablativa ean only robb us 
of moveables, whereas "vis icompalſiv, can robb us of our 
eſtates; it wereſtrange that-the Law ſhould hot'aſfiſt the inhju- 
red perſons, moſt where they my he.moſt/injared 5-nor can ir 
bedenyed, bur that compulſion, falls as much *under ſenſe , 
and ſo can be as eaſily proved asa ſpuilzie can, For though ic 
may be doubted whether ſome degrees of force, ſhould al- 
wayes infer reſtitution, yet theprobation of theſe degrees, if 
once admitted, is alwayes eafy, | 
The Crimes anſwering in the Civil Law'to opprefſion, were 
ve publica, vis privata, & concuſſio, Thoſe were puniſhable, /, 
juli: de wi publica, wao raiſed Arms, ordid yioleptly.cjet 
men out 0 their houſes, or lands, % 2 Xt ga arleores £T1 To yes Dat 
rer0 [ 4, Baſil,h.t, theſe who aiſiſted the Oppreſſors with men, 
are gui]ty thereof , and the puniſhment was, aque & 19ns in- 
terdifFio, Theſe were guilty of vs privata, who oppreſſed 
vpon a privat account, and the puniſhment was'the confiſcati- 
on of the third part of their goods, with infamy, 
Concuſſion was thatCrime, whereby money orany thing elſe 
was extoited by open force, or who imployed thei: power 
Vv2 and 
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and anchoriry as the inſtcyment- of, Oppreſſion, I have ſeen-, 
procelles and remifſipns relating to.this crimewich us, and che 
puniſhment of it is arbitrary, botii-by'the Civil Law andows, 
.. The taking. of b/ack-mail, i514. kind of Concuflian inoue. 
Law; -, an] by black-mail is underſtood, the:pay:ng of money, 
or any gratuity to thieves, ſo. their proteRion,. and. by our. 
Law.not only the t:kers but che payers of black-mail, are py. 
niſhableas thieves and Robbers, . by the 2 1, A Par, 1,46, 
and dittay is ordained to beitaken up againſt them,, {2.02 
Parl.11, F4.,6,- and thereaſon why the givers are liable, is 
becauſe they maintain the Thieves, and keep correſpondance 
wich.them, .and.do not dilate them, But yet except there be 
ſomething af complyance; or a long tracof payment libelled, 
the Juſtjces do nor. uſe to ſuſtain, payment of black- mail by.ic 
ſelf,. a5 acxime. to,infer any ſevere puniſhment ,. much leſſe to , 
inter the pajns,of Theft and Robvery, .- conform to-the fore- 
aid A#s, that payment being ordinaly more the effec of | 


fea, thenof complyance, . 
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1. The'eworas, Art and Pitt, explained. . 

go he AR of Parlzament, qgrdainine that Libelt bearing 
Art and Part. all be be relevant; «fully confidertd, EE 

3, | Howfar advice and coun ſel, do import acceſſion. 

4, Howfar the giving order to commit 4 exim? > recaats F1. 

| reſſior, ©. 
5, © How far the commund of 4 Superiour Fir ue 
6, "How far the command of a Father excuſet 


7. Whoare conflrutted in Lawto be aſſiſters, | 
Ol cory 4 Crime may be: ratified, and what iy the import of Ra- ; 
| i fitationg,' 
a _ Uteſſories can bepurſatd,' al the eprincipal ator; 
1" beifirfl aiſeaffed, 


10: 2 Wks complites and atteſſoties are to be Pliſbeaty tht 
PEN due tothe Cera Malefatthr, | 


mi n 091: 1 1y; ) 3k; 
Ne ends choſe -who week) 2Qual commitrers'of crimes; 
bur theſe by whoſe counſel, diretion,” or affiſtance, . any - 
crime 1$ conatiating likewiſe puniſhable, elſetheLaw might 
he cafily.cluded, and therhiefedarrivers might eſcape; 
1; Theſe wlicaze afliſersbyicotinſel, vt otheiwayes, FER ' 


w Lay Galgze:b0.r2 ever theifiine, by! 414 ok: 
| Fanart * 
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that the crime was contrived by their art or Skill, eorwm arte, 
by part is meant , that they, wereſharers in checrime commit. 
ted, when it was committed, & quor wn pars magns, The 
Civilians uſed in place of Art and part, ope & conſilio: and 
theſe whoaſſiſted, and are art and part, areby our Law called 
Complices, which word'is borrowed from the Doctors, for 
the call ConÞi/tarios fautores & inſtructores complices, Carer, 
pract, crim, \, homicidiam, num, 14, 

II. Bythe 151, AR, ir, Parl, F. 6, 'It it ordained, thar 
nothing can'be objected againſt the relevancy of that part of 
che Summonds, which bears, that the perſons complain'd upon, 
are art and part of the crimes Libelled, by:the relevancy of the 
Libel, our Law means that; che Libel is rite {bellatus; ..AndT 
find che ter relevent, . uſed by the Doctors themſelves, in 
the ſanle ſenſe char ir is. uſed by us -. and thus Gaz/,/, 1 04, 86, 
Judex debet tantum admittere.articulos relevantes, | 

"The reaſon of the former Act is there rendered to be, be- 
cauſe diverſe exceptiqns we.e formerly. propounded againſt the 
relevancy of.che. Summonds, .whereby parties: were truſtrar of 
juſtice z and it appears by that AR, that the purſuer was be- 
toreche making of that At,obheged to. Libel, that the deten- 
der was acceſſory to the committing, and ſo guilty.ot the crime, 
in fa tar as, &c,. - and ſo-was foiced .to,Fondeſcend upon the 
mariner of the acceſhon, ' which ſeemed .unyjuſt «to, the Parlia: 
ment, becauſe: ( as I conjeure-) the accuſer could not know 
all the acceſſion, betore-the examination of the witneſſes , for 
it is not 14wful ro witnefles, prodere teſtimonium ,' to declare 
what they will depon : and this made it impoſlible for the pur- 
fuer. to condeſcend exattly;y whereas if he ertod ivexacLibel- 
ling, 4he Pannel or defender was:affoilzied, becauſe the proba- 
Aion did not quadrat-with the Libel, ' [As for inſtance, it a per 
_ —_— for acceſſion gs 0m __ far 
-a5hg gave direiono, 4. B2ty - poſſibly :the' defer» 
885 was gailty.pt acceion; theughunor:by giving. direction; 
$&113 yet 
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yer by. counſelling 4.'3. or by direQing'P, or any other," ed 
commir murder, ' In theſe and the like caſes, the Pannel wzs: 
ouilry; 'and yer could not/be condemned  ' becauſe the Libel 
was ot pioved, i | Yer ,- upon the other hand, 'it>feems hard; 
that ſucha general Libel as chis, ſhoute be relevant; ſince, ie 
were aSreaſonible to Libel in general, that a perſoa is guilty 
of murder, which generaliry: would not be allowed : Likeas, 
the defencer ſeems by this precluded of. many defences, which 
would be competent to. him, if the Libel were more ſpecial; 
Aud by the pratice ot-other Nations, the Libel muſt conde- 


| ſcen4 ſpecially upon-the manner and nature of the acceſſion e 


Bur chat which feems to me moſt : inconvenience, is, that the 
Aſſizers are Judges to the relevancy uf the conceſcendency; 
whichinfe:s art & part, Albeit manyiqueſtions,z# jwre,are there 
ſtarted, which are very intricat, and which have troubled the 
greateſt and moſt accurate Doctors; . tor. byxour praftique, the 
purſuer, who Libels art and part, will not be ovlieged to con- 
deſcend how the defender is art and purt},' or acceſſory to'the 
Crimecommitred, as was found in the. parſutr at:Siyclars' in- 
Rance, ' againſt: Captain: Barclay Bar 'the Libel being reles 
vant, whemart and.partzis Libelled; the defender muſt;go to 
the knowledge of an Iriqueſt, and probation is.thereuponled-z 
in which many impertinent. and irrelevant Taterravatots are - 
propotinded z. whereas, it the Juſtices were Judges to there- 
levancy, [no impertinent Interrogatorwould be 2ilowed, ſince 
nothing could be.interrogated, bur what were found ro depend 
neceſſatily upon the acceſſion, which was found relevant. As 
alſo, atter the probation is cloſed , the Advocats upon: both 
kdes are forced to debate the relevancy of the probation, and 
how far theacceſion is releyant ; and here: Laws; deciſions, ane 
DoRors, are alledg'd to Aſſizers, who underſtand neither, 
As tor inſtance, ifarc:anJ parr of murder be Libeiled , proba. 
dly che markets will incerrogat it the witneſſes. heard the defer» 
der: (ay,. that ;t-were no fanlt though the perſon nho is:killed were 
ftab'd-. 


fab'd, or approve the murder, after icwas conimitted, ' 
. which much debate might ariſe, for the defenders Precurators 
would contend that che Article 'was not relevant :: And though 
the Juſtices did allow, 'or:the Aﬀlitzers did deſire, tbat the wit- 
neſfes'ſhould:anſwer to theſe Intetrogators; as they: uſually al- 
low all Interrogators, reſeiving the relevancy to be debated 
atter probation is concluded ,' then: a learned debate would en, 
tue befqre the Afizers, after cloſing of. the probation , - upoa 
theſe points : $0-that'the Aſhzers ate againſt: the intention 
evenof our Law, Judges to' the: relevancy,, | and to the 
points of Lawz by whole ignorance alſo; the Liedges are oft. | 
times much prejudged,. But when the purſucr defigns to have | 
the relevancy ot his condeſcendency.judged by the:Juſtices, he | 
- uſes to Libel, that the defenders are /atc and part ofthe C1ime 
'Libelled, inſofar as they gave order, or adviſed-"the comm:t- 
zting of it, '&c, -4quo baſs. the relevancy of art and parc be- 
ing ſpecially coadeſcended upon, is decided by the Juſtices, 
. whoare Judges coall that is inthe Libel, . ©: | 
-. Thougliir be ſufficient to Libel generally, rhat the com- 
- plices are art andpare, :yet the Libel muſt bear expreſly who 
are complices; for it is not {ufficient”to Libel who are com- 
plices generally, buetheir names and defignations muſt be ipe- 
cified; 1K, Fas, Park; AF FS. 1101 HE 
Becauſerhe Allizers are Judgesito:the.relevaney. of Arr and 
_ part, and chat the debates made ro the Afſizeare not upon re- 
..cord, being only delivered, viwavore, therefore it is that there 
ate but few decifions here adguced tor clearing the relevancy 
. of this:part of theditcay, 21 001.009 207 191.5. 
\To.the end-that 4}l theLeidges who may. be afltzers, may un» 
derſtand what acceſhon is relevant ty inter a guilt, they will 
| þe pleaſed ro underſtand, that one may be art and pa:t.by-deeds 
-preceeding the crime,either by counſelor command, conſil50 ast 
.mandato,by deeds concomitating the Crime, as by kelp, or by 
'»COUuntenancing j- oper. afieſtentia, 07 by. deeds ſubſequent ro 
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the. commurcipg of rhe crime, aSby ratibgbiring gr xecepcing, 
2tl which ] Y: ereak Jepargely. 9s OWE 


o Ab ae\ / Kr | op , 29% 0060 93151 bipoi 
' 111; How fit the adyiling, and counſelling a man. tq comp; 
mit, a ctime,, is pun;ſhable as an acceſſion ,, and arr and. par 
of thar crime, is, thus reſolved by the Doors; if (Gay they) 
the comnyitter ofchecrime , would havecommureed. it.howe- 
yer , . and ghough he had not been/adviſed thereto, ghen che 
adyiſer is not liable, ſo as to ſuffer the ſame puniſhmegr wick 
the .committer, bur it is to be leſs ſeyerely puniſhed :. where- 
as ,,. it the commicter of the crime would not have comm.cted, 
and perpetrate the crime , 2f he had not received char-advice, 
then, the adviſer, and cammitter are, equally to be puniſhed, 
Clar, queſt, 89, Eur 1 smnot ſatisfied with this opinjon ;. tor 
ſince the adviſer did all that in himlay , , to have the crime 
committed, and that the «flect followed, hg is ſurely as guy- 
ty , 3S if he had committed it; ſeing.in crimes we lgok LI 


# +4 


delign., and, not to the event , in maleficiis [pelfatur wolwne 
tas non exitus & maleficia propoſitum diſtingut , at leaſt the 
adviſer is equally guilty , whether-it haJ been committed, 
with,, or without bis adyice , even as he had been. guilty ; in 
caſe of aſiſtavce, though the crime would haye heen.commirs 
ted without-his aſſiſtance, no is guilt, fpated by leſſening ; 
And ir. is Tmpoſfible to know whether the commitrer. would 
have cqmmitted.it,, . without the advice and cquaſel given, 
Debs: Dbcig:s gre of ggini9n, char arociag cemes, cha 
adviſer and, commitrex 418 equally pun. ſhable, which gexea.gn 
ly holds in Treaſon-; NAVEL. in lefer crimes, the adviſe 
to be. le{ſe ſevetg]y puniſhed then the aKor :_ and rh's liſtig; 
Fiop 1 Jike, hexren,, and is more con{pyant, to our Prackique, 
In our Laiv advice and counſel comes under art , for advice 
is14;pegjgs,of conpiyance and wer? 3, 40g, therefore adviſers 
my appear ja. pur, Law.ro be puniſhable, 35 the principal,ob- 
(e's, img 956105 part is puniſhable, 35 qhe, principal 
WAH OY ofet ts + KEE LE bp ales to'irioas: che poolthe 
1. s = 29 [a4 ba 


L 


viler.is 


So —o 4 BoA —= Ber AB PO YEA oats 
fr — ” - 


m—_ _ >» LID > vs > 95 CUT > 
< Pe, 8, = 4 
- ar ry SgS, 50 © =o Se - - 


CEE CCA eee IS 
_ R . 


336 Art-and Part, &c. 

ment., where the crime is not: arrocivs - ' And” che Jadge 
ſhould here confider , whether' rhe advifer gave the connſel; 
upon theaccount vf former malice}, conceived'by himſelf * or 
it it was only given in reſentment of any wrong done tothe 
committer, and he is to be more ſeverely puniſhed tathe ficſt 
caſe, then inthelaft,* 2, Inthe caſe of advice, the Advii- 
ers fas chock to be confidered; for though, Minors; and 
theſe who aredrunk, may be-puniſhed tor Murder, ' yer it 
were.hard to punjth them for advice, 3, The words in which. 
the -advice were conceived', ſhould ſtill be interpret moſt ta+ 
yomable tor. the adviſer, for words are capable ot ſeyeral, and 
diſtin: fenſes'.,, accordingly as they are underſtood by the 
ſpeaker; and words do vary by the accent}, or punQati.. 
on, ' 4, ſf the adviſer retreated his opinion, he ought nor ro 
de*punjſht., ' if he. thereafter diſfwaded the committer : -but 
ſ{bme require,” that es 64ſw, he do'intimar ro the perfon, againſt 
whorn the advice was eſven ; What danger heis in, :tor elſe 
the advice once given, may occaſion the Murder, though there- 
after diſowned, Ss LE” | 

» FV, He: who gives order to commit a Crime, isin our 
Eaw', ' art and part of the Crime committed., as was found 
in Fohn' Mackintoſbes caſe, the 11. of May 1673, Andjs 
inthe Civil Law puniſhable, in the ſame way and' manner, 
with the Principal Party , whether that Principal , 'or chief 
Committer, would have commitred the Crime ot got; wich- 
ont that mandat, nam quando mandatum cadit in delitlum non 
queritur an mandatorius perſe commiſſiſſet Gomtſ, in $, penales 
j#[t, de attionibus, And ſeing this diltintion holds nor , i» 
—_— > 1 fee no reaſon; why it ſhould hold ,” x canfi- 

"6 oy LIGHA ren : + FI Fr he Sg 

” -: Not only if one give order to commic the Crime, is he 
liable as arr and part, .'but it he give order to do nt which 


which is inſepgrably_ joiged e9_ the.commiſſion of it ; and 
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ſelf, may produce the,crime g and thug, if one give-order-to 
wound a man, it is-thought,, that if the per{on die of the 
wounds he receives, the- giver of the mandat. is gyilty. of 
the Murder.', except the order bereſtrited to waund with a 
Stone., Club.,. or. tome ſuch. Weapon, as is not mortal , ;for 
in that caſe ',..the commitrter is only puniſhable, pexe txiry- 
odinaria, and. by anatbitrary puniſhment, not reaching death, 
Clar, queſt, 89, num, 5, aca 
W hat words'will inter a command, .cannat be determineds 
bur it was tound in Mackintoſhes caſe, that; his deſire to bring 
Bruchdarg, who was killed, dead ot alive , did not infethis 
being art or part of the Murder , tor he havinga Caption 
againſt ZBruchdarg, he might defire the Meſſenger, - orihis 
ſons to purſue him, it he refiſted the- Caption, - And:yerif 
the words caniimport . properly no other ſenſe, thea ſuch as 
would intera crime, the ſpeaking of them will inter art and 
partz and thus Frazer of Culbockie, being purſued on 'the's. 
of Fuly 1675, tor detorcing a Mieiragera he was found guit 
$6 becauleit was proved , that atter he was apprehended by 
the Meſſenger , he cryed to his natural Son ro come up and 
help him, and to givetheſe men their reward z; whereupon 
his natural Son did invade the Meſſenger, and he thereupon 
efcaped, And in general, I think words ſhould þe very clear, 
and.ſpoke too. by a. perſon , who hath previous malice, ;.clfe 
they ought not to infer death, tor words - are oft (poke ia jeſt, 
as when one of our Kings defired thoſe of Caithneſs, togo and 
ſup their Biſhop in Broth, | ; 
Ie is detgrmaned alſo by, the Doors, ; thagh the giver of 
the,mandat reter the committing of thecrime toathird perſon, 
and hezto a fourth; ift'e crime be commitred by the.third or 
fourth , that all of chem are puniſhable, with the ſame puniſh- 
ment Bald, is. L. 1. I, nec autem,. Ce. de cada. tolling, but 
feerg\hard , (cing the pe: ſon was not killed, jm ghatecaſe,. by 
the o:der ot che fiſt commitrter , a at” 
XX 2 0 
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of che'perſay,, to whom the firſt mandar was given , wascon. 
fidered to be ſuch, chat he would:not excufe the mandar; "and 
many caſes may fall' our , whereby it might have been. thar 
the giverof the mandat, would not have given the mandar to 
any other, and therefore, Cepol, Cantela, 39, '& Menoch, 
He arb,:cafn, 353. are of opinion , that if the Murder was com+ 
mitted by any other then-him , to whom-the commiſſton was 

anted, that the giver ot the mandate is not liable in thatcafe, 
and'\genetally they conclude, that it the receiver of the man- 
dat;, did exceed his 'mandat any manner of way', that then, 
it the crime which was order'd 'to be committed , was a mean 
and {mall'crime, the giver of the mandat is no way to be pu. 
illit'-- but-it the crime was atrocious, then the 9:ver of the 
watrand is to be punifhed, pena extraordinaria, by an extra- 
ordinary- puniſhment-, 'for he who gives order to commit an 
atrocious crime, incufrs a puniſhible gaile,, in the very giy- 
ing of the order, Menoch, ibid, num, 9, They likewiſe de- 
termine from-this reaſon, that the commanding to kill 4, & 
he be nor-killed , but B. be kilted , is prniſhableby an exrra- 
ordinary puniſhment :- the like alſo ho}ds, it the command 
or mandat-did bear to commit thecrime in one- Moneth , and 
it was not commiteed in that Moneth , but many other, Me- 
966%; ibid, num, 22, Though mincars in civil caſes are ons 
ly probable, ' [cripto w#l juramento , yer in crimes they 
are; probable by witneſſes, as all crimes, and atr-and part 
are. 

V, How far the mandart, warrand, or command of our 
Supetiours excuſes ,* is variouſly debaced by the Doors, 
hut their ditares may be reſolved in-theſe concluſions, 1, The 
commands of: che- Prince excuſes altogether in leſſer crimes ; 
but in atfociouscrimes , it ex-nfes only from the ordinary pu- 
niſhment-, *merws penam- attenunt non in totum tollit , forthe 
commitrer'in this eaſedorth not commit the crime, dolo malo 
9 avitit? a lam drliquit ordinarid Þ4nd now punitir & ili as 

| \ aliqu 
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ſed clgemti,"cap, 1,2, &' rap, 32. queſt, 5,” The command 
ot the Magiltrat, acing.asa Magiſtrat ,, or a publick Perſon, 
excuſesoridetends thecommicter , from the o:dinary puniſh- 
ment ; /inatrocious crimes ,. and from all puniſhment imleſſer 
crimes; 4, quanquam OF t;, quid principes ff, de aqua pluv, ar- 
cend,, A mandat given by a Maſter ro his Se'vant, ex- 
cules -him trom che brdinary puniſhment ;* when the crime is 
atrocious ,'an { the Maſter is known to be ciuel. And thus 7 
have (een .the ſervants'ot one who was:hanged torRobbery ba- 
niſhed only, becauſe they knew, not.that their Maſter was #- 
Robber , and that was the faiſt a; whereas if theſe had con- 
tinued inhis ſervice thereafter, they: had been hang'd , nor- 
withſtanding of both his command; and known ſeverity,  ſe- 
ing how foon they knew him to;!be.4::Robber , they ſhould 
have deſerted his ſervice; [and by the 19, chap, num, 9, /tat: 
Will, the Servant is puniſhable though he obey his Maſter ; it 
he do not deſert his'Maſter ,: or deſert his ſervice; In! lefler 
erimes the command: ob the - Maſter excuſech! altogether, 
L, ltber home; fo add, wquilgt jo 0 1? 02 
'V I, The command alſo of a Father excu'eth the Son, in 
leſſer , but noy in atrotious crimes, except other tavourible 
circumſtances concurry - and. thus Fohn 'Rac:wis not put to 
the knowledge: of an Inqueſt ,; beeaute heiwas young, : and had 
concurred in the Theft, at the commanid of his Bather;; 1, F4« 
mary 1662. Allwhichis moſt 1Wiy:treated by <Menoch, Je 
abits, Caſ, 353. And 1 find incur Law ,; that a wite is liable 
to the ordindry/pundhment , though ſhe obeythe: husband, 5n 
committing atrocious.-crimes ,. Stet, Willa cap, 19..amw, . S; 
Brom which I conclude, that by. theifame'Starute,- the had nor 
been liable in lefler crimes, > 44 $5116 01 TÞ 
- VI, The aſſiter is-art and pait-of che Crime by -our 
baw 51! and alltt;nce by the Civil Law;yrand Doors is varic 
VY 33 1k-3 110 )-1.3 (2H 27h 11d3 2 -@ 0) 10ofhy! 
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owly-:paniſhed , for theſe-who-giveadiſtance. before the orime 
be. committed}, are puniſhable in the ſame manner with the 
committer, /, zhil F. ad, leg, Cor, de: ficcar nihil 5nbereſs oc- 
Cidat quit an cauſam mortis prebear, bur this concluſton ho{4s; 
only where the:aſiſter: knew not ,. that theaſfiſtance he gave, 
tended ro the cominiffion'of the crime 5 which knowledge is 
got preſum-d , but:muſt be proved + This concluſion alfs 
holds, only where the aſſiſtance did influence the crime im, 
mediatly , buc not. imrremore aſliftances, tuch as the lending 
of Armes, for remoceaſliſtancs is only punithable pexe extra: 
ordinaria HMenoch,' dt arbitr, caf,' 349, | | 

Aſſiſtance givenduring the Commilſion of the crime is alſo 
puniſhable in the ſame manner as the principal crime, except 
the aſtiſtance given be wery' remote, -or that the aſſiſter' was 
:2norant; 25 if one ſhould aſſiſt a perſon to drive away Catte), 
which the driver ſaid to be his own Catrel, 

It is here reſolved by the DoRors, that he whowzs in Arms 
_ the place where the crime was committed, is repute an 
aſlifter;it he ſtood yery near the place,and was a known En«my 
to the perſon killed, or a known Friend to the Commitrter, 
and had no buſineſs elſe 1n that place, at thatrimey or it the 
invader wax'd bolder , or the perſon invaded' weaker by their 
preſence -: Burt if theſe or ſuch like circumſtances /'concur 
not , 2 meer by-ſtander isnot art.and part,' ' And I remember, 
that it was decided in the'cafe of Fohzu Mackintofh, that naked 
preſence-was not acceſſion, fi navabat operam ret licite,' as the 
aſſiſting a. Meſſenger ;' - and in the caſe of a Baxter , who was 
purſued:for the rumulr,;' in 4x0 16661): which time ,. 1s» 
da affiftentia , was not tound puniſhubte,” * Andi is ſo ondina» 
ry tar;people to run- together, where noife'or contufion 15, 
and the aſſiſtance is ofttimes too advantagious, either to re- 
lieve the weaker , or toſeperat and red , as we lay, borh par- 

_ ties 3: tha&cttiwere unfit, as well as yniuſt, ro puniſh ment 
by-ſtanders: bur this depends upon many circumſtances , / 
e 
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ugftio arhitria additiad Cl, queſt 99. num 17, Yet [ would 

Ra 7h re le aſſiſter, —_— We Fi 'atends to do.no 

"prejudice to either. party., ,or not 29 incerel! himſelf, Except 

fe be known to be yery.ncutral, 

Theſe who kept the cloaghs or baggage of the committers, 

are Quilty of aſſiſtance, Foh,de Annayas arc theſe allo who hin- 
fo dered others torelcue the perſons invaded. 

Aſſiſtance given after the Crime. is committed, ſcarce de- 
ſerves the name of aſſitance,as Bartol, obſerves, ad 1 FI IM 
, quiſquam ff. ad Sil{an, And the:efgre,the Laws of. Millan do 

only inflict a pecuniary mul&in.t his calc, S..Menech obſerves, 
1G | 55. 3493 And1hzve ſegn the ey: infit only an arbitra- 
ty punithment ppon him who.alQed, co.make the eſcape of a 


B prion who had recently committed a mu:de:,. But in general, 
e), approve Bartol's, Doftring , who-chinks, that. whether the 
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able 2s uh &þ F:LA he comon of the Crime - re- 
ſolyed upon by both at: oy EEE and, before the, Grime 
was.commirted,, > its, (pes data renxHis ad cuadendiyn. Lo 
exilim ed pr jugs Aeon, erg ad 1, f, 
& # fore liek, Ho Bed is not:puaithableyy him. who fer: 
a/ter it,was.commirted,. as ſeyerely as in, the chiet ator. 
Pur the DaRors do noe diſtiagwilh here, ;wherher the Crime 
would have beet:commigred by. Ye Principal Party Ys thoush 
Realblierp had dep denyed their help ,; yer. does this |ſlsyrhe al- 
ers gnily, though it d>es not diſtinguiſh t,, Clar, queſt. 90. 
am; 7, 208 ſoleflens theruniſhment in many caſcs,,. 
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Ta the Doftors think, je ah ratiffer may bf puniſhed, ar- 
zarly z bur the ratifying Crimes which are, chiefly FO; 
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-red ro offtnd erhi&18, $Matder,? F- fe; opp. 4$'plnjRibdſe, if 
he Ct ewas committed) the: ” It this hatin bf 3H 4a 
-tifier; and if the ratifier Khew it'was oiniteral in His hon, 
when hedid ratifie ity bur excepttheſe wo. concur on 'Lawyas 
think thit che ratifier is$60t puniſhable: and. ye A r ih The gene- 
ral, the 4pptoving gr owing Crines;, ſeemsto'be'ot 511 *<h. 
apple, and theretore ptiiiſhable 'n forne- cegree.” :'Þy the ex- 
rr ghe of that excellent Law,'l. F Fquir,S, qi's "abortions, f. dt 
41s.” 
Loy By 0 our.cuſtome, jacifiectide] or {arihebjtion! of 2\Crime, 
we call fr;  Yalls 'nqr ropetly under att Oar, no more'then 
-utidet rhe 1 genera! ber Tas ' Except the ratifier had done 
{othefecd ot been'ih othe #cceMon'to what was done betore 
the Crime ws committed, 2s was found in Hitkintoſhes cale, 
1'r.Faner867 3 For icwetehard to itiferaCrimeft.)m any word 
approving! the) deed?” it beins' moſt ordinar-\o- Ne io fy 
was Wl Be ſtolotl or 1 ln Slat; whenthey Heitof 4 
of a wfod, they would-not have'killed; LAH Zart: na 
and: therefore | it ſeems notto'be —_ by ont Law: which 
pate only ettherthe Crime tt (e115) or theſe whb Tre arrarld 
"And 1 referer? "ef whei? the" boy, oP AY 1 vids 
Ln 25 teceN6r#ro the mtfder of Montroſe,” in livatar'as he 
oo ar ſeaſt ratthabited'the Crime ,/ having \raileed'* ,” thathe 
hid t pken him Priſoner/#+ higown- houſe! * þ jad 1,9, 'ole- 
riatiy! werepunithible] as 2/t4orÞ feeg ut abi} v4 "5 (2 
331, "Yetiche Phriahhbnt igdlined not 9g ah bom 7h Priveting 
Ale <ovla be proved,” "But whiitevet miy's —_ 
on in genetal, ' yet 'certafnly, rarthabirichn of i6h- Bi) 
Wiki je'as Trexohyohd' Log Eu HOO ery To 
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ws the King prejudg'd, ſeing ifthe principal' party were” dif. 
cuſdatid leflonncel tugicivey th acoollbrynjithe be proceed. 
ed againſt ; but on rhe;curſtidt y,” the Liedges wott@ br much 
prejutged y'it this. order Wete not' Ebſerved: Ao» Piobarion 
mighrbeledagainft ablefits;- co-caſs / "Contrair"to' the tandas 
mental Law ot the Nation Fg. it A,'8. wete purſued as 
hounderout of C,D,-rocommit 2 Murder,probationbehov'd 
20 b6{ed thar''C, D, committed' dhe: Aitdet ;, Ubeit*abſttit; 
el the tiouader/our conldmot'bepungth'd ,'-1tke' rao teh 

conftae de corpore declitts :; Norean any mart be gui ty of hot 
ding out, except where! che” Coirne' 8-comminted 'And it 
werenot only againſt our Law, te pokinſt +62 '; to Tiffer 
,Witnelles.to be led tor proving th&the perſon hols ab 
ſent:commirtedithe Grimes! (Forifelfarci(e Ws StetcefÞ incl 
Mmies may be Jed 2s Witneſſes, and'his frongeſt deferices ay 
be —_— | —— prebrcion'led'av2inf® him*in aÞ- 
feacewilkingt heſtorndudme; ye e SPatth fam. oh 

toavevifti}} wy nears.” Ae th + ry Gl feſt Sf 14 
Ii this caſ0 Twas likewl{e foond}” then firilaBieisn” of-4 
Crime tnightbe interred from che ſaid Charles Robertſon his tes 
ſetting the commirrers of the Crime, -chough "they were- nei- 


ther dechuted tugirives;! not:Eevears'of Itetcomtrining againſt 
kimi®' And ns ſwfmgicheſe words} They aFdtboliffe ayer 
wHſh that theybhat tukth SC o/toþ 'Out of hp Therk! vas btarifyſn 
ot the: Crime; ſince the Crime was commirted by KB orvn for 


anddervants}' 1 TO 117 2013 90 CE 1! R,96911 
X, Thefſccond Queſtion is, whether? dlie*cdimylices \'I11d 
fuch asare art and part of a Crime, ſhould be puniſhed by the 
puniſhment dueto the principal MalefaQor? That they ſhould, 
leemy clear by the A 151, Purl, 12, K,F.6, where the Li. 
Sebearing art and part, is ordained robe found relevant, which 
implyes, that art and part ſhould inferr. the puniſhment «0n- 
cluded in the Libel; for char is only relevant which can inferr 
the concluſion, ' 2, It is faid, Cap. 38, quon, attach, and then 
F 2 it 


. 


345 Arpand Fart; Seb. 


6 fhall.be,contorm to thug which is faid;,' Conſenters and ders 
foaldhe ponifted wich the ſame pain... 3. By conſtanteuſtome 
inall Camiagl,Courts,] 32nd parkls;pubilhed:as the. princi« 
pal Crime, Notwichftag ding of all which,-/I think; thefore- 
aid.conclufjan very rigowous,,for pernaleſt comme» ſurands de 
likog.and to puniſh. the more a04 the leiz-guilty equally, ſeems 
2gainft natu;c.agd.juſtige:; And by the; Luws of. 244 other Na. 
tio3s,;a9d the opinianatall Nofers;: acceflions are puoithable 
a6 dinggo.their propoitona -Geptges of. guilty and; albeic 
e Acaboys. cited,, ſutuns: he Libel, © yet-ic- ordatns nor 
e pun:(hmene of at and pai, tobe the ſame wichthepuniſh- 
racnt 0).che princigaloffengers; but though the AR did bear the 
meexprally « yerby.chadpinionatthe DoGors:, a Staruee, 
hgaring;ohas (ach as aencectiory ſhallbe putſhed as the-prin- 
cipal maletatans,. is-to bereſtrifqed, ad oprm gue dedit canſem 
maleficio;.. & non di quelibet mods antuliatdiannet.._ | ad Clar, 
eſt, 99. num, 33. Jt." nehmtlaneanpt altronet- 
y.the Jultices,. or Partags 317 , -:mk+ application, [26 
the, Canngel;; and-interpoſe aha the pitn:ſhnent ſhould be'mi- 
tigatccarding-to the degrees of the guilt,as thecnſtora now is, 
buz thatcheJuſtices ſhould haye an innce power to-ptopo;tion 
ehepuniſhmentio.the.guile proved. fproone:canutcerſiand 
Jo well the nature; of the guiit,,, -a5thejaficed who hear che 


r ſo, great- hazard, as to be expoſed' to a capital ſentence, . 
whereas.it may be the Council will not-fie ſo ſoons.:as that he: 
Ry interpoſewith then, ' 1:00 AB yodT 
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ſeenor why ſuch as bribs'the; electo 
khe ſane accuſation.:': - | 
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digug od bigvt 3: Joid Le roidicd to bail es! 3: any; 

Soms Crimes puniſhed amon?ſt the. .. - 
2 "Romans, #bieh arenot di-' 1 | 
AT _ retHy inuſe with ES >. 


Avirg. finiſhed in.ebe lat .Ticlewhar belongs to thoſe 
 ICrimes, which onr -Law puniſhes direftly, I reſolved 
here to couch overly even, choſe crimes which are little conf. 
cered among us,. not only that. we m:ghc. thereby know the 
genins of. that wife Nation 3 but that we-may confider how. tar 
utwere fit co renew amongliFus.cheſe excellent Laws, _ 
The Rowens conſideriag how. deftruſtive choſe were:to the 
Common-wealth,. who endeavoured by.all indizeQ.means to 
ſcrew themſelves - inco. publit., emplaymeats, ..did- therefore. 
make this indire& deuling\io beat Grime,.. andgalled.it Ambir 
tw, which puniſhed {et julia, , thoſe who \gave-maney, tor 
making-chemſelyes Magiſtratz, or-rchat/they/might attain to 
OUursS; -: Jim 119 E ICS] i 0! 
| It-is cammenly-rhonghe, that how ſqon. the, power , was 
transferred trom the. popie ro the Senate, and from the Senate 
to chePrince, thiscrime ceaſed, becauſe the Prince; having the 
ſole power of beſtowing Magiſttacy.and honour, is ſtill preſu- 
med inLaw tobeſtow:thtemupon-thoſe deſerve beſt, whoGrone- 
v7 dc leg, abrogat,cad- 1, t. butyer Tee not wiy-che Prince 
may not juſt!y.cauſe, puniſhifuch who haye wonged both the 


Pe — — 


publick.incereft, and his favour, 'in-pioſtiiuting both to (o ug- 


worthy a ale -; and ſmce Comm.ſMhoners tor Parliaments, and* 


Magiſttats of: Towns are {h1]I elc ted by Pint ot ſoff. ages, I 
may ,nÞt: be., lyaple tv 


The punſhtnene of this crime, was deportation, which Was 
much like our banulhmeat, and inthe leflec_1 owns it was. af 
| niih: 


(348) 
nithed by aFyne-of an hundred-Crowns,- and-infamys- and 
fince it 15a kind of bribios, -.I think it ſhould be punjſhed with 


ns as ſuch, | \ [ETISY > 

Reſiduoryms crimen, was committed by him who converted 
the publick money with which he was. intruſted co kis-own pri 
vate uſe, and was puniſhed, by Syaing him who was guilty ina 

third more then he owed,  — ox 
' "This etime'4s puniſhed by mb exprefſe Taw with ns, , bur 
thi thisis a crime with us, appeats dearfy'trom irs'being ex- 
cepted” from the late A of Indemniy+amongſt the other 
Crimes, The words'whereof are, « Excepting all privat mur- 
Hers, &c, andthe nccompts of all ſuch perſons | as haveityoe 
metted with any of His Maſeſtier Reytnues | -publitk vmpoſſtt> 
911 © Exciſe; Fines, 'Forfeitures, Stqueſtr ations, nd ul other 
publick money,” for which they had not order, warrant; or aftign- 
ment,” (fovitheir own'fiivat wſe Y' or for which they have not dv- 
1y counted; and received diſcharges thereof” from ſuch as pretend 
to have ##thority for the time to do the fame; citing ol ont 
' ] dotbt not'but the Exchequer might be Judges cortperetit 
ro this crime, it committed by their own members, .*arid'the 
Count, + if done'by any of His Mujeftres ſctvants;''fince there 
_ nd $rearer' injury -dene't0 His: Wajifhiery Government! 
Xhen to/abſtra& bt inverthis money, whichistheneives,: not 
onlyot War, bat'sf allpower, oO 0 tg 2 g0 
"Peculatus, "is aſealing of the publick money, ' as the orher 
was a concealing of it, and aged in (publick Mink 
ters capitally, K #3, 'c,(h,'4, ' -Thoughtorher Yhefts' was not 
*cxpitally puniſhed among'the' Rimany, £6 attrocious4 critife 
"did they judge the breach of eruft, ' and'(o eaſy a thing it is for 

publickMiniſters toſteal publick-money 'it they pleaſe,0, * 
\ + 2 This cthme{scerfainly puniſhable withusby death, ſince all 
theje ſo puniſhable » Plagium, was the ſerlitig ot menzafd 
*($2g put (hable by dear, f '& it, 2b 22 whith agrees with 


the Law of: God, -Bxod, 'v1,-F6, .Deaity 24,7 Jand-witlihs 
a. (i Lil 
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(349) 
eXeyptians and others Rtealing children, have been likewiſe 
puniſhed by death, and ſuch as torce away men to be Souldiers, 
ſhouid be 11able co che ſame pun:ſhmenr, though the Council 
uſes to puniſh them only by an arbitrary puniſhments and ſuch 
as cake away mens childeren upon prerext to-marry them, be- 
fore they come to the years wherein they may give a legal 
conſent ( which is-12, in women, and 14, in men ) ouche in 
my Judgement to be ſo puniſhed, Thave treated crimen repe- 
twndarwm in the Title Brybing,& crimen annone, inthe Title 
Forteſlallers, | 

I ſhall end this fi: ſtpart relating to crimes. with Theophils 
apolog1e Subjoynedto his Title otCrimes, #aae myge Tor Tel xuy 


* Biker upto agxrs Taure didakai, ws Juvatoy S5aof)e- ves, x; anpe 
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LIE SSL 


Of Juriſdi&ion in general. 


—— 


1, Furiſdiftion defined,and divided,in ifiperium merum,mixe 
tum & Juriſditionem ſimplicem, 

2, Furiſdidtion is either ordinary, or delegat, 

3, It 1s either cumulative or privative, 

4, How a Furiſdiction may be prorogat, 


az He Civilians do treat of Juriſdiftion very 
WH learnedly and profuſely, bur fince moſt 
of their Dicats are yery remot from onr 
practice in Scorlayd, I reſolve to clear 
only ſuch general terms asare borrowed 
rms ACP 2 Þy our Law from that of the Romans, 
> C0 2 © Wa I, Juriſdition may be defined to be, a 
CEqDRL CUZ publick power granted to a Magiſtrat to 
cognoſc upon, and determine Cauſes, and to put ſentences . 
following thereupon in execution, in ſuch way and manner as 


either his commiſſion, Law, or pracique do allow, - 
Z z Juriſdis 


253 OffuriſGroningeneral. 


Juriſdi&ion was by the Civil Law divided in merum impe: 
rium, mixinum imperinm, & |uri{dittionem fimplicem, Merum 
$anperium oft Labere poteftutem gladii ad animaduertendumiy fa | 
cinerofos, & poteſtatas etigm appellatur, Mixtum imperinm eſt 
ak quejuwe proprio Magiſtratus competit cui juriſdittro ins 

ere & ineft, & dicitur mixtum quia cum jurifdittione ef con. 
Junttum,, Furiſditis ſimplex differt ſecundum Bartolum a mi gs 
to imperia inhic, quod 1mperinm mixtum expediati judicis 
nobili officio, juriſaitio judicis ordinario, With us the Juſtices 
have only a criminal Juriſdiction, theLords ofSeffion and Com. 
miſtars,, a meerly civil Jurildiion, Lords of Regality, and 
Sheriffs-a mixt Juriſai&ion, partly Civil, partly Criminal, But 
in all Jur i{ditions, though meet ly civil , there is ſtill an innae 
power, to-puniſheven criminally, (ſuch. as offend and diſturb 
even the Civil Jarifdiion,, Thus the Lords may ordain 
ſuch as ſtrike any in the Parliament Houſe whilſt they fic, or 
fallify Papers produced before them, or abule any of their own 
number, to. be degrMled, or baniſhed, or ropay a Fyne, or ty 
have their Tongue bared , &o.. according to the nature and 
me1it of the offence,, For in Law, when any power is granted, 
every thing is alſo granted which is neceſſary for explicating or 
executing that power, 

I-I; JuritdiCtion is divided likewiſe, in ardinariam & delegu- 
141,and bere-it may bedoubted,whether the power of Judging 
erimes. Whichiis mew imperium canbe delegat? according to 
the Civil Law .it could not, /,1, & 4, 70, ff, dereguls juris, 
and ſcing crimes are at ſo, great concernment, that induſtris 
perfang in eleFions judicis reſpicitur, there is no reaſon why 
they ſbould be cogroſced by Depurs,. Ordinary commiſſions. 
with us, 4ſo. bear,a power of delegation which were unneceſſa+ 
Ly. if the power of delegation.were inherent naturally in Juriſ- 
dition, Andalbgit I have ſeem: Juſtice deputs delegar others 
to rep: eſent them, inthe Juſtice Coure, yet this-pratice ſeems. 
to. want both, wazzand: and reaſon,, And ir: is obſerved by 
Craig! 


ll Fro lllnelo gona, es 


Craig,pag.192, that Poteſtatem gladsj qui ab alio puune « privee 
pe = wo poteft delegare: and by Balfour, 44p, 63, —_ 5 
Barron cannot delegat any perſon to judge in the matter of 
blood, except the (aid power be ſpecially allowed him, Bye 
the Law allows eyentoDeputs, though they have no powers 
dclegar others, 2 power to appoint -another to judge for them 
in caſes of neceſſary abſence, 1, 1, ff, deoff. ejus cui mand, 
which Lawyers do alſo allow, ex 2ari:ate rativnis, totuch as are 
ſick, Bart. ibid, and the reaſon of both is, leaſt the Tommon< 
wealch ſuffer by theirabſence or {ickaeſſe, tor itis neceſſary 
that crimes be preſently tryed, 

I TI, Juiiſdiion is divided by our Law, in ewmulativans 
( tor ſo wecall that Juriſdiction which is competent co feveral 
Judges, and whereby _ may preveen one another, and 
tw Sheriffs, and Barrons havea cumulative Juriſdiction in 
blood- weits ) & prevatams ( tor ſo we call that Juriſdiction 
which is competent peculiarly to any one Judge, }) This di- 
ſtiaion 1s uſed yery much in our Law,and eſpecially by Craig, 
pag 192, wholayes it down as rule, that omnis curia delega- 
tur tantum cummlative,ſed nunquam privativegnon eft enim quaſe 
tranſlatioſuris ex una perſona in altum ſed tantum mandate juriſe 
ditto que non vbſtante juriſdittione ſrue mandato ad buc rema- 
net in delegante ner minus dominns poſt juveltituram wvaſſallo {ho 
fam retinet juriſdictionem & curiam quam antes, And thus 
albeit His Majeſty grant comm'ſlion toa She: iff, yer he oft- 
times appoints other Deputs, as M:, William Wallace in Edin- 
burgh, Sir Gilbert Stewart in the Sherifdom of Perth, And 
itwas found , that thougha prelat had appointed an here- 
rable Bailiff, yet he was not thereby excluded from fitting 
himſelf,although he was thereby excluded from appointing any 
other hererable Bailiff 5 as is obierved by Hadd, 1. February 
610, | 
I V. Juriſdiction is ſaid to he prorogat , when a defender 
docs willingly ſubmit to the judicatut betore which he is cited, 

ZZ 2 ; though 
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though otherwayes notaltogether competent, & affirmare jus 
dicium, is to ſubmit toa Judicatory altogether incompetent, 
It isa received concluſion amongſt Lawyers, thata Delin« 
quent may prorogat his Ju:iſdition - who has a Criminal Ju. 
riſdidtion, but that byan AR ot his, as by compearance, and 
anſwering before an incompetent Judge, the Delinquent can= 
not prorogat thar Judges Juriſdiftion, who has no Criminal Ju; 
riſdiction atall, Clar,queſt,42, And:thus if a man were purſued 
fo! Thetr bctore the Commiſſars, their Decreet would be aull, 
though the Delinquene declined not the Court, but if before a 
Sheriff, the ſentence would be valid, though the Delinquent 
were not of his Territory ; and dhough he were purſued tor a 
crime to which the Sheriff were not otherwiſe Judge compe. 
tent;buta privat delinquent, by prorogating the Judges Juriſdi- 
Rion, as ſaid is, can-only prejudge himſelt by his own comply. 
ance, but cannot prejudge any other Judge ot his caſuality, 


TITLE IL 


Of the Judge Competent, 


de foro-competenti. 


T1. Inwhat place may a Delinquent be tryed. | 
2, Who « Fudge competent, tocrimes committed by fran- 
ers, 
3. Where are Vagabonds to be purſued, 
4, Who is Fudge competent to Eccleſiaſtick perſons, 
5. Prevention amongſt Judges competent, explain'd and 
cleared, | 


I, T Or underftanding who is Judge competent in general, 
to puniſhcrimes, and what tounds his competency x: 
or as the Civil Law and Doors ſpeak, quod ef forum com> 
_ it, is fit toknow, that he who commitsa crime, may 
e judged eicher in the place where the crime was committed, 
which they call, forum del1&i commiſ, or in the place where 
he was born, which is called forum originis, orin the place 
where he awells, which s, for um domicilii, 

The place where the taulc was committed, is of all the 
three the moſt competent, tor it is moſt juſt and fir, that 
crimes ſhould be puniſhed where they-were commitred ,. that 
others who bave (cen the crime y may by thar/puniſhmentbe 


- 
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deterred from committing the like ; and that the parties in: 
jured may be ſomewhat repair'd, by ſeeing the Law juſtly re 
veng their wrong; and inthe'place where the crime was com. 
mitted, accuſers can moſt eaſily attend , and probation can be 
ſooneſt and beſt heard, 4F6,P,6, F. 1. 

Not only where the crime it {elt was tully committed, may 
it be tryed, but where any part of tt wis committed ; and 
therefore a thiet may be judged, not only where he firſt broke 
the Houle, but by the Judge of that place where he was tz. 
ken with the things ſtoln, Carleval de judicivs , pag. 156, 
Bur the Judge ot the place where he was t1ken , can only pro- 
ceed againſt the thict in that caſe, it he be preſenc , but can- 
not c:te him it he beabſent z wheras the Judge ot the place 
where the Houſe was broke , may cire h1m though he be ab- 
ſenc+ And it the Judge of che place where t!-e Houſe was 
broke, or the thing was fi; ſt ſtoln, pleaſes, he may require 
the other to remit him, or ſend him back to him to be judg. 
£4, But this laſt would not hold in our praftice , for with us, 
wherever athief is taken with a fang, he may be hang'd , nor 
is that Judge oblieged to {end him back , except either in the 
cale of prevention, or repledgiation, 

T herc are {ome crimes which may be. committed in ſeveral 


. places, and yet be the ſame crime, as being begun in one 


place, and perteced in another, and for knowing who is 
Judge comperenc, forcrying thoſe crimes , I think we may 
thus diſtinguiſh , either the crime is begun in one place, and 
pertected in another, both in reſpeR of him whocommirs the 


crime, and of him againſt whom ic is commitced; as it one , 


ſhuuld wound a man in one Territory , and ſhould fal'ow :ad 
kill him in anorher, or take away a woman in one Territo: y, 
8nd deflaur her in another 5 ig which caſes, the Jur'ges of 
either Territory are competent , but ſo that there 1s place tar 
prevention , for che ſcandal is committed in both places, and 
the peace of both is injured.* The other caſe is, when the 
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crime is begun in one place,and perfeQed in-another,only-inre- 
jpect of the committer, asif a man in oneTerricory ſhould ſtand 
and ſhoot one in 1notber ; in which caſe, the Judges of both 
T erricories ate competent, /, r, C, «bj de orim, Or the crime 
is begunin one , and pertedted imanother place, as ita man 
ſhould in one place, give order that the crime ſhould be com- 
mitted in another place , or thould ratifle in one place , whae 
was committed in- another placey. and in that caſe, Clar, Bar 
zl, and others., are ot opinion, that thecrime ſhould be try« 
ed only in the place where thecrime was conſumat ,, becauſe ig 
isnot the giving of the mandat, or order to.commit the crime, 
but it is the commiſſion of the crime which inters the guilc - 
But I crave leave to differ from theny, and to think that other 
Judge is competent, and that becauſe oft-times the giving of a 
mandat , or order to commit a crime, is of it ſelf a crime 5; and 
becauſe he who gave the order, having offended. the Juriſdi- 
tion where he lived,. he ought there to-be puniſhed, and the 
grime committed in the ether place', not being his own 1who- 
aave the order ,, but becauſe at theorder - it muſt therefore be 
drawn back to the: order , and fo'he ought to be puniſhed in! 
the-place where be gave the order, which ſhould the rather 
hold with us, that the giving-order isart and part,. and fo 
is in our Law puniduable in the fame way, as the principal 
crime, 
- It any man commit-a erime., in. theconfines of two ſeyeral 
Furiſditions , ov Tewitories ,, he-may be puniſhed in either, 
though ſome Lawyers are ſo ſubtle ,. as to conclude, thax if 
2 man be murdered inthe confines.of two Ju: iſdiftions , the: 
murder ought to- be tryed. im-that Juviſdiction,,, within which: 
the head of the murdered man fell;bur it the commitrer of the: 
crime dwell alſo in cither ot the Territories, or it the Judge of 
either of the Territories be tounded upon any other gronnd of 
competency:, them: that: Judge: who!is ſo» tounded doublets; 
| | =_ ought: 
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ought to be preferred, quia duo vincula magis flrinzunt Decian 
tract, crim, lib, 4, cap, 17, | 

II, So well tounded is the Judge of the place, where the 
crime was committed, as to his competency , that ſome Zy- 
£liſh Souldiers having in Anno 1662, killed a man in Edin- 
burgh,the Juſtices here were tound Judges competent, though 
it was alledged that they being Souldiers , could only betryed 
by a Council of War z and being Enzliſh Souldiers under En- 
liſh pay, and a part of the Engliſh Army , they could only be 
tryed in England, all which was repelled , becauſe the ctime 
was committed here z and it was ſtrange why any of the Zy- 
- gliſh did think this hard, fince they had execute Queen Ma- 
79, thougha Queen : and the Biſhop of Roſs, «though an 
—_ , for alledged Treaſons committed in Exg- 
land, | 

Thereaſon why the Judges of that place where the delin- 
quent dwells, is Judge comperent to the tryal of the crime, - 
1s , becauſe it is fit chat the Judge purge his own Land, and 
Territory, of evil doers and maletactors, leſt they affe& others 
by their example , or fall themſelves to commie the like 
crimes therealſo,; and the reaſon why he who is Judge of the 
Place where the malefator was born, is Judge competent, is 
becauſe the maletator may and will probably return to the 
place of his Nativity, and it is moſt reaſonable that a raan may 
be Judged as to his life , where he firſt received life 5 and 
Judges ought to conſider the life and converſation of the de- 
JIinquent , which none can do ſo well, as judex domicilii : 
. And therefore theſe two , domicilii & origins, are ſtil) equi- 
parat in the Law , and what founds the Juriſdiction ot the 
one, founds ofttimes the Juriſdiction of the other, and 
= joyat competency may be underſtood by thele concu- 
10ns, 

Firſt, the Judge of the place wherea man dwells, or was 


borp , may beyond all controverſie, proceed to take tryal - 
the Fai 
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the crime committed wichin their own Territory, if che per- 
. ſon be found within the Territory. 2, If he be nor found, 
- {ome think they can proceed it the crime was not committed 
: intheir owa Territory, but others do more juſtly diſtinguith, 
h thus, thar Either he is purſued by way of accuſation, at the in- 
d ſtance ot a private party, and then judex domicilis, is compe= 
tent, but that neither of theſe Judges can proceed to enquire 
intoa crime committed without their own Territory , and 


- chough the firſt part of this diſtinion be very juſt, becauſe an 
X: accuſer has alwayes eleftion where to purſue, yer the laſt pare 
i. | of it may be juſtly controverted, tor theſe realons, 1x, Be- 
n | czuſe every Judge ſhould endeavour to cleanſe his own Land of 
7 Mal:faQtors who dwell there, and who may either infec his 


people, or commit the like crimes, as was ſaid formerly, 2, Ic 
1. | would incourage che.committers of crimes, if they mighe g0 
| Þ outof their own Territories, and commir crimes elſewhere, 
14 I 2nd could not be puniſhed upon their return by the Migiſtrac 
rs || where they live, whereasit is probable, that the poor party 
ke If injured could not follow them to a place (© fardiſtane, 3, We 
he I ſee that fachers do, andare obliedged to puniſh their children 

is | for faults done by chem, evenwichout their own family - And 
he Na Judge is in Law inſtead ofa father to his own people, and 
12y || ſhould endeavour that they keep themſely:s tree of all guile, 


nd £4. Per, l. 1, C, ubi de crim, dicitur queſtiones poſſe inflitni 4- 
le- Bud } wing: locs ubi ipſa commiſſa ſunt, aut loci ubi rew adeft, 
it: nd with us, Criminal puriu:ts are ſuſtained at the in- 
1ui- ance of the recurator Fiskal of the Territory where a man 
the dwels,for crimes committed without the Territory, though no 
and Iprivat party inform, 

ciu- | 1 find likewiſe that Calder as does diſtinguiſh thus, if ( ayes 


be) both the place where the crime was committed, and the 
place where the delinquent awells, be under the ſame Prince, 
hough che Juriſdiions be under different privat Judges, and 
the privat Territories be different; Yet the Judge of that 
Aaa place 
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place where the Delinquent dwells, may proceed to try a crime 
committed without his own territory, though the patty injured 
do not inſiſt. 

Againſt which diſtinQion, though it be more plauſible then 
the other diſtintion, yet che former atgument do likewiſe con- 
clude, 

The third concluſion is, that the Judges of the place where 

the Malefa@or dwells, may p' oceed againſt him, not only if 
they find him preſent, but though he be abtent, /, 1. & authen, 
qua in provincta C. ubi de crim, *and by the cuſtoms of Caftil, 
and Naples, Carlev,num. 747. and thus the Lords ſuitained an 
improbation againſt Burghtown in Fuly 1672, though 
the deed forged concerned an 1r#þ Eſtate, and thou h BY: 
town dwelt then jn Ireland, though he was cited in Ig 

ITI, Vagagonds may. be puniſhed where ever they. are ap- 
prehiended ,” tor haviag no certain domicile, . eveiy place is in 
ip ſorum. pre! wgdicium allowed to be their dornicile, Boſſ. de f4- 
"0 Jinetes num, 69, and he.is ſaid ro be 1 Vagabond, who has 

reain dw ling, licet habeat domiciltun orig inis, theſe Our 

& calls. Da foors, 2nd ſuch are ur A yprians,,. ' hurdy 

ors, who tho! gh they, may prerend,to ave a ewelling 

ich they may ſometime ret/te, yer f ſince rdinarily they 

* ro wander, and do F0F untawtul, they obs "r ro have og 
beorfeh chat domicile 

By eh Cannon Y.av,: ang in 21] the Romy th Cu: ch, Fl 


Bicregih's A n cartndt bein. the firſt nfkines juged by.the 
ſecutar 'Jadge.; but t cough 1 this Nats et might ard matter gf 
wi 


curious inquiry, yet, not.dip into it, fince the Parliament 
did in Ang 1662. find that MP, Fames Guthry might betty- 
ei by the Parliament. in the firſt inſtance, for words "poken by 
him in Pulpit, . Andas 4 ihr, Abefe NE affe 'ced\.that thi 
Pot ine Kft have. been'tr, Wes Chiujch Jud: catur 
tor the Parliament choughe.*t C fone FR ive £00, Stet 1 
berty to Min;ſtets'. ang m! tghe encourage js by adhering t« 
. , ; a "ON: 
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one another, to enveigh againſt; and diſturb the Civil Govern< 


' meat at thei: pleaſure: for it Eclefiaſtick perſons could not be 


Judged by the ſecular power, till firſt the Church Judicaturs 


. did conſider the Doctrine z thenit theſe Charch Judicacurs 


did approve the Dodtrine,' it could not thereatter be tound 
Treaſon, or any other crime, / ., 

V, Where many Judges'are competent, they may preveen 
one another, and prevention |is detyned to be anticipatio ſive 
preoccupatio uſus juriſdittionis alicujus judick circa cauſam ali- 
quam, antequamalins jude x circa eamjuriſdictione utatur, Pre- 
yention is, when one Judgeinterpotes his authority, or when 
a tryal is entered upon by one:Judge, before another Judge do 
exerce any aRion of Juriſdiction about that ſubjec, 

Prevention may be made, either by the Judge, or by the 
Party. Aad prevention is not inferred þy raifing of a Libel 
without citation,  Decian : 116.4, rap, 22, but itis inferred by 
acitation, orby the firſt citation in writ, where moe citations 
are requiſit and by apprehending the MaletaQtor, becauſe , as 
Carlewal, de judiciis,num, $81.0blerves, deeds are ſtonger pre- 
yentions then word or writ, Prevention is likewiſe inferred by 


' the receiving of witneſles in order to an inquifition , 7h1d, 


It {jeems that the allowed and ſtated deeds,” trom which pre> 
yention isinferred-by our Law ,, ' are only theſe which are enu- 
merated by the 29, AG 11, Parl. K, F, 6, vis. apprehending 
ot the offenders perſon, and executing a Summonds againft 
him,to underlay theLawzand tkeretoreno mention being there 
made of receiying ot witneſles, : or inquifition, it appears that 
theſe are not \ufficient to inter -prevyencion'in our Law, 

In che competition of thir preventions, when one Judge has 
done one deed, and another Judge has done another, the or- 
dinary conc!uſions tor peterence are, 1x, That when one 
Judge ule+ firſt real citations, that'is'to ſay, appehends the of- 
fender, and the other a verba], or citation by writ, the real is 
preterred, 2, When theone does ar the lame time'uſe area), 
Aaa 3 by 
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y captare, and cheother a wricten citation, he who has takey 

the Maletactor is preferred, 3, Where the one has fitſt uſeq 
thecitation, and the other has hs Ines the Delinquent, 
though many Lawyers do prefer the Judge who apprehended, 
yet the Judge who firſt cived, will be preterred in our Law: and 
ita citation.be a way of prevention, as was-ſaid-tormerly , [ 
ſee not why the jos queſitem,by thatpreyention, can be there- 
after takenaway; for though it my be p:erended, that Judges 
would' be thus incouraged to take MaletaQors, which is4 
greater benefit, then the citing them is g. Yer-I-think-ir isthe 
duty of all Judges, to concur to take MalefaQtors, though ci- 
red by other Judges; and yet by the foreſaid Statute, the Jadgh 
who apprehends the Maletactor, before the other cice him, 
does prevecnthe citer, 

Ic is agreed to by the Doors, that 'whien' two competence 
Judges do both: proceed to-a tryal, and both are equally 
tounded in their JuriſdiQion and dil:gence , that then- he who 
purſues tor the greateſt crime, ought firſt; roproteed in his try- 
al,. becauſe the Common-wealth is more concerned to have a 
oreat crime puniſhed, then a ſmall'crime, which they extend 
aot only where the crimes are different', but even where che 
one is aggradged: by. more atrocious circumſtances then' the 
otherz. as-if. the one ſhould purſue for wounding, and the 
other tor wounding in the nighe,. or in an ambuſh, Boſs, hoc, 
tit.,num, 102, And he who preveens by citing ene of many 
complices; doth prevecn quo adall, As alſo he who once cites 
him who gave order to commit acrime , doth likewiſe preveen 
all judges-,. q#o ad'theCommirrer, Becauſeic is fir that the 
cognition of thecrime be not divided , and ordinarily the de- 
fences are common defences, Boſ#, nwme, 109, But I think this 
conclufion-ſhould not hold, except the other Judge be preſent- 
ly ready to purſue, for it is the-intereſt of the Common-wealth,. 
that c11mes be ſpeedily puniſhed, 


T.hough a Judge compereat have once fixed his proceſſe by 
| prevention' 
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prevention, yet if thereafter he be i» more, the other Judge, 
who has a cumulative Juriſdiction with him, may proceed z tor 
thereby itappears, that by prevention he has deligned to ex- 
elude the other Judge, meerly in colluſion with the delinquenr, 
Novem. 9, 1672,.Scot contra Riddel, 

It Prevention be not proponed either by the Party, or the 
Judge; the proceſs and ſentence will be valid, though led be- 
tore the: Judge chat was preveened, ; 

When Judges ought te remit deliaquents to others who ate 


more compereat is tully ſer down, Title Regalities, 
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Juriſdidion of the Parliamentin Crimes, 
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1, The Parliament are Fudges competent to the tryal of Crimes, 
even where the Pannel is abſent, | 

2, Forefeitures in Parliament caunot be quarrelled before any 
Inferiour Fudze, | 

3, Whether Decreets pronounced by Commiſſioners of Parlia- 
ment can be quarrelled by any Inferiour Fudicatory, 


I, Ro the Parliament is the Supream Judicatory, it may 
certainly cognoſce all Caulcs, in the firſt inſtance, 

And of old, it a perſon accuſed tor treaſon did abſent himſelf, 
the Crinunal Court, nor no other Inferiour Cou:t could pr» 
ceed to take tryal by probation againſt him, and fo all they 
could do, was only to denounce him tugirive for his abſence, 
npon which denounciation his eſchear did only fall , but he 
-could not be fo:cteited g and therefore ſince it was unjuſt that 
he ſhould by his own abſence procure to himſelf an impunity 
and exemption from forefeiture , the Parliament did by their 
ſupream powe! cite the perſon guilty, to appear before chem, 
ang djditeadprobation in abſence againſt him, and foreteic him 
itrabfence, though guilty. Bur it being found inconvenient 
that Parliaments behooved either to be called, or (uch Delin- 
queats paſs unpuniſhed, therefore bythe 11, A 2, Parl,Ch,n, 


It 


es, 


41.4.4 poor 4 A, "3 Ys - "KIM «. 
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Ie is $catuted;' that the Juſtices thiy proceed to tly Cities by 

robation, even whenthe perſon cired is #bfenty” 7 vaſes of 
treaſonable riſing in Arms, and 'open and manifeſff vebellroy a- 
gainſt hts Hajeſty, or hi Su fer and therr Anthortty * (< 
that the-Patliament. are yer only Judges to che ryal of 2} 
Crimes by probarton againſt abſents, except only PerdueNion, 
o: open and manifeſt rreafon;, Andbeit'te may/ ſeem range 
that the Juſtices ſhould have been allowed to lead piobition 
againſt abſents, in chis which is the greateſt of Crimes, _ 
not in Crimes of !«ſfer importance zi Yet rhis proceeded fto 
the juſt dereſtirion which the Parliament had” of” his" Erime* 
and that the puniſhment thereot might nct be delayed, where 
the delay might prove ſo dangerous, 

IT, It the Parliament forete:t any perſon after cognition of 
the ';auſe , their ſentence cannot be quarre'led by any In- 
teriour Judge, Act 39, Pal. 1, K.F., 6, And though it be: 
added to that AQ, that no fore'eitwre Jaw'ully and orderly: 
led in Parl11m=nt ſhall be quarrelle1 by any Interionr Judicato- 
ry; tor thei= words, Lawful'y and orderly led, leem unnece(s 
ſary, fince atter cognicion ot the caule by the Parliament, 
no Inter:our Judicatoty can quarrel a Decreer of Parliament, 
even though it be pretended that the ſaid Decreer was not 
lawtuland 0:derly-: yer-i+-4 perlon-be only denounced Fugi- 
tive by the Parliament, the Lords ot the Seſſion may ſuſpend 
in that caſe, if the Proceſs was not orderly led , but whether 
they cin reduce,even in that caſe, eſt a/tioris indagints, And 
ſame'whi that though it were very inconyentent that ſuch 
a Iectescfhould receive preſent execution , where poſſibly 
the party was not Jawſully cited, yet that iuch reſpe@ is to 
be payed to the Parliament, as that the illegality of that pro- 
cecure betore them , though not objeRed betore ſentence, 
ſhou'd remain undecided till the next Sefſion of Parliament, 

ITE, It che Pazliament ſhopld remic any ſuch Procels for 
Crimes, toany of their own number, to be decjded finally be- 

, 10: & 


forethem, ic hath been donbred whether rheir deciſions could 
be reduced by che Seſſion : And this AR of Parliament reaches 
only to decifions in Parliament, But yet (ince Decreets pro- 
nounced by Commiſſione:s of Parliament, are reputed with us 
Decreers of Parliament , and fince Decreets pronounced by 
Commiſſioners, - tor valuation of Teinds , are not reduce- 
able, becauſe theſe Decreets are repute Decreers of Parlia- 
menc, as being p:onounced by ſuch Commiſſioners of Parlia- 
ment z it ſeems chat Decreets pronounced by ſuch Commiſ- 
foners, in Crimes, after probation, could not be quarrelled 
and reduced by the Seflion, or other Inferiour Judicatories, 
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The Juriſdiction of the High-Con- 


\ MRablein Crminals. 
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1, The Original of the word Conftable, and hu power, 

2, TheOffice of petty Conſtables. 

3, The Furiſdittion of thoſe who are Conſtables of His Ma- 
jeſttes Caſtles, 


I. -C Ome deſcribethe word Conſtable , from the word Ce> 

ning, Which ſignifiesa King; and Staple , which fig- 
nifies a Stay or Hold in the Saxon language, becauſe Confta- 
bularies were only erected in thoſe places where theKing keep- 
ed Houſe, and thus the Conſtable'was judge of old , to all 
crimes committed within twelve Leagues of the Kings Houſe, 
and Habitation,/, Malcel, c..6, Though Skeen there obſerves, 
that the beſt Manuſcripts bear only ewo Leagues, or four 
Scots Miles, Our Craze, and other Authors, derive the 
word Conſtable , trom the Comes ſtabuli , under-the Roman 
Empire, nam Conſtabularixs { ſayes he) nihil alindeſt niſ 
praefeiZus equitum, incethe Reign of King Robert the Bruce, 
this Othce of High-conſtable, ſtands heretably in the noble 
Family of Erro/ : and their being ſome debates concerning his 
Furiſdiction, Frances Earle of Errol, obtained Commiſſion 
Bbb under 


ac 
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under the great Seal , dated the 2 3, of Fan 1630, Seal'dpe. 
nult March 1631, to the Perſons therein ſpecified , orany 
nineof them, impowering them to ſearch the Ads of Parli- 
ament, conſuctud? , Monuments and Regiſters ot the King. 
dom, and all Evidents that the Earl of Errof, or the Lord 
Hay his Son, ſhould produce concerning their Henogrs, Hoſti- 
logies, Priviledges, and Immmunities belonging, or which 
had belonged tothe Office of Conſtabulary , trom the firſt 
inſtitution thereof: This Commiſſion I have ſeen, with the 
report thereof, dated the 27 of F#/y 1631, bearing the Com- 
miſfioners to have met with the Earle of Zrro/ , and his (aid 
Son, and to have conſidered their Inſtructions, Warrands, 
and Cuſtomes of other Conntreys , anent the Conſtables P1i- 
viledge; and in the third Articleot the report (which :elates 
to the Criminal Juriſdiction only here treated of) they ſet 
down. theſe words, The Conſtable is Supream in all matters of 
Ryot , Diſorder, Blood, and Slauzhter committed within four 
Myles of the Kings Perſon, or of the Parliament, or Council re- 
preſenting the Royal Authority in his abſence , ana that alſe well 
within the Court , as outwith the ſame, And the tryal and 
puniſhment of ſuch c11mes and offences, 1s proper and due tp 
the Conſtable and his Deputs, and the Provoſt and Bailies 
of that Centre or Buigh , an4 all other Judges within 
the bounds, where the ſaid fats are committed, are ob- 
liedged to ride ,, concutr , fortifie and aſſiſt the Conſtable 
and his Deputrs, in taking:the ſaids Malefa&tors, and to make 
their Tolbooth patent for receiving chemtherein, As was clear» 
ly evident, by production of Warrands granted by His Ma- 
jeſties Predecellp:s to thateffet: and which likewile appear- 
ed by the Exhibition of certain Bonds made by the Town of 
Edinburgh to the Conſtable, for the time , concerning that 
purpoſe, the King having teen this report, did approve it 
ia-a Letter directed to His Secret Council of this Kingdom, 
rom. the Court at Theobals:, the 11,0f May 1633, Regt- 

| ſtrat 


frat in the Books of Secret Council, the 15, day of that 
Maonech , and in the Commiſkon report, and Letter foreſ2id, 
the Conſtable is deſigned High-conſtable , and his Office the 
High-office of Conſtabulary, 

The Conſtable is 1]! in uſe ſince that time, tojudge Ri- 
ets within the bounds foreſaids, and to interrupe the Town of 
Edinburgh, when he knows ot their medling, providing the 
Riots be committed in time of Parliament : and Iwas told, 
that in time of Parliament holden at Edinburgh, Anne 1640, 
and 1641, the Earle of Errol was tound by the Lords of Se- 
crer Council, to have the (ole criminal Juriſditton, 2nd did 
repledge ſervant to Sir Thomas Nicolſon, the 
Kings Advocat , arraigned before the Magiſtrats of E4din- 
burgh tor a Slaughter , and Afoilzied himupon produRion of 
a Remiflion, And upon the 5, of Seprember 1672. Gilbert 
Earle of Erro/ , cid repledge Fames Fohnſtoun Violer, ar- 
raizned before the Magiſtrats of Edinburgh (as Sheriffs with- 
in chemſelves) tor ſtabbing ot his Wite the day be:oie Eaſter, 
the Magiſtrats had taken his judicial conteſſion , and oo 
monded the Aſſize : there was no formal repledgiation , be- 
cauſe the Magiſtrats paſſed from him upon the Conſtables a 
plicationz and upon the 6, of that Moneth of September, 
the Conſtables Deputs ſentenced him to be hang'd , and to 
have his right hanc, which gave the ſtroak, cut off, and affix- 
ed upon L:eth wind Port, and ordained the Magiſtrats of Edin- 
burgh to cauſe put the ſentence to execution upon the 9, of 
that Monerh, 

Likeas, the Coach-man of a Noble-man, having about the 
fame time wounded a Child , the Conſtable commanded 
the Towns Guards toyapprehend the Delinquene , which 
they accordingly did 5: +rill he was freed by a Remiſſi» 
00, 
11, Out of this high og—_ of Conſtable ( ayes Lam- 
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bert-an. Engliſh Lawyer Y: were dfawn thoſe inferiour Conc. 
ſtables of hundreds, which Office we borrowed - from them; 
and they are with us ſubſervient to the Juſtices of Peace, and 
are to be choſen by them rwo out of every Paroch,. and as ma- 
ny in. Towns as may be proportional to the-greatneſſe thereof 
and they have power to apprehend all ſuſpicious, idle, or 
guilty perſons, and may require the neighbours to afiſt them; 
and if the guilty perſons flze, they may require the maſter of 
the houſe to make open doors : all which, with many other 
particulars ate entruſted ro chem», by the 38: .AW@#, r, Par, 
Ch, the 2, 

ITI. His Majeſties Predeceſfors uſed of old , to build 
Caſtles in the conſiderable Towns of the Kingdom, and tor 
Preſerving the Peace both in that Town , and in the adja« 
cent Countreyz and the-Governours of thoſe Caſtles were 
ealled Conftables, though they wete more properly Caſtel 
lains., or Chaſtelains , as the Engliſh Lawyers obſerve; 
theſe had the power of riding the Fairs, and having had 
the Keys of the Tolbooth del yered to them , they exerci(® 
ed a criminal juriſdi@ton ,' during thoſe Fairs : but it was 
found , that.this juriſdiRion did not extend to Fairs that were 
granted poſterior to the Office of Conſtabulary , nor to the 
cuſtomes-thereof , as was found the-18; of Fuly 1676, be- 
twixt the Earl of Kinghory, and the Town of Forfar z but 
theſe Offices depend abſolutely upon -p:eſcription , uſe , or 
euſtome, which e:ther extingurſheth , orlimirs them moſt 
variouſly: but becauſe thoſe Conſtables uſe to extort cuſtomes 
at. thoſe Faits, it is therefore appointed by the 60. and 61, 
CAS 13. Parl, Fa, 2, that the Conſtable ſhall not exaR 
any (uch cuſtomes, except his Feftment bear him there- 
fo, and. that old uſe. and cuſtome ſhall not be ſufficient*: 
W hich Acts are ratified , by the33. Ad 5, Parl, Fa, 
3, But if: the Infeftment :in+the general bear , cam feu- 
dis 


The uriſdiftion of Conflables. 271 
dis & devorits,, &c, Poſſeſſion by vertue of that general 
Right , will be found ſufficient , though the particular 


Caſnalicies be. not expreſt' in the Inteftment, as was tound 
in the former caſe, betwixt the Earle of Kinghorn , and the. 


Town of Forfar , 
FT his Officer was amongſt the {rhenians, call'd irnagyec. 
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The urisdiction competent to the 
High Chamberlain, and 
Magiſtrats of Burghs 
Royal. 


He Chamberlain was an office to whum belonged the 

judging of all Crimes committed within Burgh, and he 
was in effe&t Juſtice-general over the Burrows, and was to 
hold Chamberlain- Aus every year tor that effeRt ; the torm 
whereof is ſer down in Ree, Maj, in a Book intituled the 
Chamberlain-Air, Iter Cameraris, he was a Supream Judge, 
nor could his Decteers be queſtioned by any Interiour Jugica- 
tory, Iter, Cam, cap.35. and his ſentences were to be put to 
execution by Bailiffs ot Burghs, 16:4, cap, 37. he made the pri- 
ces of all Viual within Burgh, cap. 33. and of theſe who 
wrought in the Mint- houſe, Statute Da, 2, cap, 38, 

Heis called Camtrarius a Camera, (id eſt, teftudine five fore 
ace) quia cnſtodit pecunias que in Cameras precipue reſervane 
far, 

This office belonged heretably to the Duke of Zennex, but 
its priviledges are by his abſence run in deſuerude - Magiſtrats 
of Burghs, as ſuch, have no Juriſdiction but what is compe- 
rent by their Charter of erection, wherein ordinarily they have 
power of Pit and Gallows, but ſometimes they are Juſtices 


within themſelves, as Edinburgh, who have right allo to all 
elcheats 


contrathe Town ot Cwlroſs, 
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eſcheats of their own Burgeſles, or other Criminals judged by 
them, for crimes commitred within their own Burgh : Some- 
times they are Sheriffs within themſelves, and ordinarily they 
are Juſtices of peace within cheir own JuriſdiRion, 

The King may eret a Burgh Royal within the 
boun1s of another Juriſdit.on, as of a Regility; butin 
chat caſe, though the Lord of Regality conſ-ac tothe erei- 
on, y=t it will not prejudge che Baile of Regality, whoſe 
Right of Bailiery was conſtitute, prior to the ereRion of the 
Caſualities, that were formerly due to him: albeit it was al- 
ledged that the Lord of Regality might diſolve , and diſ- 
member that pare from the Regality, without the Bailies con» 
ſent; an1(o itnot being inthe R=gality, it could not be (ub. 
jet co the Bailiery, the 27, ot February 1666, Lord Colwil 
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The Juri{diion of His Myje- 
flies Privy Council in 
-Crimunals, 


In what conſiſts the Furiſdidtion.of the Council , their Pre- 
ſident and number, | 

Their procedur inpuni ing Ryots, 

14 hether a power to ejef?, bea ſufficient defence againſte 
Ryot, _.. | 

The puniſhment of Riots, 

Precognitions fully conſidered. 

The Council name 4fſ«ſſors to the Fuſtices, and ſometimes 
review their Sentences, 

They grant Letters of Intercommuning , and Commiſſions 
for Fire and Sword, 

They ſometimes ordain Houſes to be. delivered , under pain 


of Treaſon, 


HE Afﬀaits of this, as of all other Nations, are ei- 
K ther (ſuch as concern the policy of the Kingdom in 
general, dr ſuch as reſpe the diſtributing ot Juſtice betwizt 


privat parties; the policy or government of the Kingdom, 
| 5 
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is regulated: by His Mefeſtizs Privy Council, in which the 
Chancelor is Preſident , if he be preſent, bue in his abſence, 
the Prefident of che Conricil precedes, This Office of Preee- 
dent 0) the Council is a diſtin imploymentc , and it gives him 
the precedency trom all the Nobility, The'humber of this 
Jadicator is nor definit, depending upon His Majeflies Come 
miſſion , bur all the Officers of State are Membets of it, »ati- 
one officii , it has its own Signet, and its Letters paſt by a 
Bill, tubfcribed by-any one of the Conncil - apon which 
warrand, the Letters are in their ſeveral forms, extended and 
ſubſcribed by the Clerk of the Council ; and they bear alſo 
tobe, ex deliberatione Domrnornm Secreti Coſilti, they muſt 
be execute , at leaſt upon fix free dayes, anda full Copy 
muſt be given , becauſe all dyets hereare peremptor, and nor 
with continuation of dayes; the reaſon whereot, is, ut rewe 
veniat inſtruttns ad defendendune , whereas before the Seſſion, 
a ſhore Copy is ſufficient , becauſe the Summonds is given 
out to ſee, and a time allowed to anſwer - The dyets are 
here ſo peremptory , that if the defender be cited toa day, 
whereupon the Council ſits not, it he appear at theday, to 
which he is cited, and take Inſtruments at the Council Cham- 
ber, he will not-be thereafter oblieged to attend, nor can he 
be denounced Fugitive for being abfeht z for ſeeing it is pe- 
remptory againſt him , it is reaſonable that it ſhould be pe> 
remptory for him, | 
W here many parties are cited as defenders , upon a Bill to 
the Council , any one or two will be allowed to an(wer for the 
reſt, they finding caution , 2nd enaRingthemſclves to be ly- 
able for whatever ſhall be diſcerned againſt thoſe, for whom 
they undertake, which _ is granted if no perſonal 
pamiſhmerir be concluded againſt che defenders, but if either 
thecomplaint conclade; or that the ctime will in Law inter a 
eorporal pun'fſhment; then the offering ro find caution to an- 
fer, will not beallowed, nam nox4 caput [equi debet , and no 
Ccc man 
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mncan bind his body. for another , nam nemo'eſt dominus ſus; 
rum membrorum , the purſuer may- appear by his-Precurator, 
butche detender muſt; either be preſene , or ſend a ceſtificar- 
of his fickneſle, upon Soul and Conſcience: And yet it is the. 
priviledge of any Councellour, that he may undertake to an, 
{wer for any defender that is cited, quo caſu, the defender. 
will not be ualawed ; or denounced fugitive upon his abſence, 
but-his defences will be received, asit he were preſent ;. nox 
can any Bill for receiving a complaint, paſle againſt a Councel. 
lor, . but iy preſentia.. 

The. Council. by the firſt conſtitution , were only. to take. 
cognizance of what concerned the public Peace, and were 

. neither Judges in civil caſes, nor crimes, . but in (o far as theſe 
impinged upon, or were violations thereof -. but now that Jy 
dicator doth under the.notion-of Riots , and breaches of the 
publi& Peace, hear ro many. cauſes CivilandCriminal, But 
ſeeing the deſign of this Treatiſe , aimes only.to illuſtrar our 
criminal Law ; I ſhall only conſider the procedor ot the Cour- 
cil , in ſo far as they. can cognouſce upon crimes, 

11. The moſt ordinar crimes which are puniſhed by- the 
Council, aretheſe, which wecall Riots in our Law, A Ri- 
of .is a breach of the Peace, committed by oppreſſion , or 
wionging His .Majefties Lieges, .by force and violence; in- 
ſtances whereof. , are.the diſpoſſeſſing any of His Majeſties 
SubjeRs, by a convocation of the Liedges, . or otherwiſe, the 
affronting of, Magiſtrates, by raifing tumults againſt them, &c, 

For the better underſtanding.ot which crime, it will be.fit 
to conſider, that jura m4xime.oderunt violentigs & ratiinas & 
Pluribus. modis ſuccurrant vim paſs is & ſpoliats., for here the 
publick is wounded , in breaking its Peace , and privyat per- 
ſans. are wronged, . by. the. prejudice done, , Upon which ac- 
count, the Law hath furniſht more remedies againſt this, then 
any other.crime z for.cither it. may be purſued civilly ; per in- 
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terdicfum unde i, ſocall'd from the fiſtwordsof the EdiQ, 


which runs thus, «unde vi ts illum dejeciſti tereſtitnere cogam, 


which interdi&, reſtor'd only the-poſſeſhon of Imemoveabless 
whe! as moveables being ſpoilzied, were crayed back, 4&0. 
we vibonorum, Fuſtinian, alſo introduced, that he who reft, 
1nd violently crook what was his own, ſhould loſeit, 1,7, 
C, unde 'wvi, for in this'the reſumer uſurps* the power 6t the 
Magiſtrat, 'whoſe'miniſtry is requifit, in inverting the preſent 
poſſeſhon, The Canon Law likewiſe hath introduced, bepe- 
fcium , cap, redinte grande 4, cap, '3,"queſt, 1, and Meyoch 
relates 17, remedies, and Philip, Franc, 24. for recovery of 

fleflionz and ſeeing the thing -poſleſt , is ſtilllpreſumed to 

elong to 'the pofleflor , and that hardly the right of movye- 
2bles can be otherwiſe proved, then by poſſeſſion $ - the Law 
did moſt reaſonably ., both for ſecuring Property, and pu- 
niſhing Violence, eſtabliſh that grear rule, "that Spoliatzs eff 
ante omnia reſtituendus , and contoim thereto, the Council 
(who are never Judges to Property , but only to Poſſeſſion, 
ſo that in effect , all their ſentences, are interdi&s) do ill 
ieſtore the 'poſſeiſion to the perſon ejected z and likewiſe pu- 
viſh arbitrarly the violence commitred, tor we have no ex- 
preſſe Statute taxing 'the puniſhment, By the Law of Zy- 
gland it is accounted no Riot, or routs except three at leiſt 
were preſent, and that tomething'was done, ad terrorem po= 
puli , tor breaking of the Peace, Bolton, cap, 31. 

IIT. The two ordinar defences, which are propon'd againſt 
tiotous ejections, are, that by a Writ it was lawtu), and 
agreed upon betwixt parties , that the defender might have 
ejected the purſuer , it he remcved nbt at the day appoinred,' 
which will defend againſt a Riot - and yet Crajerelates a caſe 
P, 198, where 'one who had granted a Tock cn]y fora Year, 
having ejeRed the Tacki man, atter expiring of that Year, 
was purſued , adtione unde vio, inanaRion of ejetion, and 
was forced to tranſat , albeit he contended , that the word 
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( only ) was exclufive of any future poſſeſſion-, but where by 
_ exprefle paction, it isdeclared lawful tor him who encers, 9 

enxer brevi. mans ,, without procefle, or hazard of ejeQion; 
it would appear , that this paCtion is unlawtul:, ſeeingno man 
canwarrand yiolence;and-thisſeems as unlaw{aul,as ifone ſhould 
oblidge himſelt , never to purſue for any injury, to be done 
him. + which pation, the Law declares expreſly unlawtul, 
& nemo poteſt renunciare jusi. publico, and this were to allow 
privat- perſons. the power. of Juriſdiion..: Nor can it be 
thought, but this pacion. was extorteds- and albeic the party 
ipjured ,. were excluded. by this pation , yet His Majeſties 
Advocat may certainly: purſue, vindictam publicam, it oppo» 
fition, was made, and violence uſed: Notwithſtanding of 
which , I remember that ;the Earl of 4rgile having obtained a 
Decteet of remoying againſt George Campbel,. and it being 
ſuſpended till the next Term , the Lords ordained it to be in» 
fert in the Bill , that: the Earl mighe cje@ him., brevi many, 
thenext day after the Term, by his own authority, but the 
Karl was Sheriff here himſelt-, and ſo his JuriſdiQion was only 
prorogat', and the Law. is expreſſe , that privatus potett. ex 
con [en{uprorogert juriſdittionem ejus qui aliqualem habet , ſed 
nou poteſt privatus conſenſus tribuert juriſdittionem ei qui nul 
lin habet wid,. Hancquaitiongm, apud Bart, ad l, creditores, 
C. At pign, & hipoth,, But herealſo, the Lords warrand to- 
eject, was a delegating oftheir own Juriſdiction, 

I. conceive alſo, thas. where there is no violence, nor 
oppoſition made: , the: voluntar confent may allow the 
ejection , eſpecially in-a Maſter , towards his own Ten» 
pent;, who hath a natural Juriſdition in-thar cafe 3 and 
that. his ejecion- is-alſo- allowable , if: the Tennent after 
compt:, oblidge himſeli ro. remove , and declate that. it ſhall 
be lawiul to his Maſter to enter ,: brevis manu, it. he pay not 
what. is-declared $9 be due ;. for there the preceeding compt, 
is-equivalant to a declacatos, and the party ejected is not pre- 
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judg'd othorwile then by his own not payment: And therefore 
theLords,the 19. of December 1661.tound not the Counteſſe 
of Murray lyable to aſpoilzie, for ejeting Dewer her Tennent, 

becauſe Dewer had by a compr declared chat he was debicor, in 

ſuch a (um,and by a bond oblidged himſelt to remove, betwixc 

and a particular "ps if he fail'd, declared it ſhould be lawtul 

for theCouncels to enter,brevi mans,to the poſleſiion, By the 

Civil Law ,. he who violently intromicted, even with what 

was his own, loſt thereby hs property in ic, 

T he next defence is, that the purſuer had immediatly be- 
fore , poſſeſt himſelf violently, and it was lawtul for the de- 
tender, to recover his poſl. fſion, ex #ncontinenti, nam vim 
vi licet repellere, and the Law luſtains this defence, /, 3, F, 9, 
& 1,17. f. cod, and explains that to be', ex incontinenti fa- 
Fam quod faitum eft. priuſquam ad aliud negotium fucrit receſ- 
ſum , what time ſhould be allowed for repelling violence, is 
arbitrary to the Judge z. for violence commirted by a greac 
man, requires more time for reparations to redreſs it ,, then 
when it is committed by a privat perſon , for friends muſt be 
conyocat., and arms prepared, as Bart, and the Glof, inſtances. 
upon the former Law -- Bur in perſonal injuties, id tan- 
tum diciturex incontinenti fieri quod fit in ipſo flagranti cris 
ME. Y 

I'V. The violent ejeQion of His Majefties Liedges, out of: 
their poſſeſſion, is purſued , either by an ation mee:ly civil; 
which in moveables is called ſpoilzie, in Lands ejetion(which 
the Civil Law terms till, dejed#io & non ejedtio) or criminal- 
ly as a Riot , whichis a mixt ation , partlycivil , partly. 
criminal, When (poilzies, or ezecgionsare civilly purſued, 
the concluſion is violent profits ( which is the double Renr 
ofthe Lands , and reſtitution of the thing craved - Bur 
when this is purſued as a Riot , the puniſhment js arbitrary, 
a5 1s alſo the criminal puniſhment, The civil action preſctibes - 
athiee. Years, K, Fa, 6. Perl, 6, cap, 8, Butthe ation of 
Rior: 
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'ryot or Criminal Aion preſcribes not 5 and:yet -it may be 
doubted, if theſe Actions preſcribe.not, quo az, the conclufi. 
. on of reſtitution , ſeing thar is a civi] concluſion; .and it may 
bedebared,” that the maxim, ſpoliatas ante omniaeft reſtituen- 
414 loſes its vigor atter that eime, ſo that one purſued tor a ry- 
otous ejection, or ſpoilzie, may alledge that no ryor can be 
concluded, (eing the thing or land controverted was his own, 
We ſhall ſpeak of the Criminal putſuicein its ownplace, 

W hether the one of theſe ations doth exclude the purſyer 
{rom all other reparations, {ſo that he who purſues the ation 
of ſpoilzie, or eje&ion, cannot thereafter purſuea ryot, or a 
ctiminal purſuic, may be controverted z andthe Civil Law 
decides it thus, that quando & una & alteratendunt ad vindi- 
fam tunc una agitur ad vindittam altera vero ad proſecutionem 
rei familiars + and thus the haying obtained a Decreer of eje- 

Rion, impeds nor the purſuer eq intent an ation or Criminal 

Ppurſutt ; but after a Decreet obrained for theryor, a criminal 
- parſait cannot be intented for theſe, reſþ iciunt winditF am, 
V. The Council cognoſcs likewiſeupon Crimes, by way of 
-precognition, which they do in two caſes, 1. Where conſl- 
derable perſons are intereſtd in the crimes committed , as 
Noþle:men, or Clanns, where there is a hazard ofalimenting 
thefeuds, by remitting the criminals to the ordinary courſe of 
Juſtice - Wherefore to prevent tutnre reſentments, and ce- 
ment old differences , the Conncil i» quorum tatela eft pax 
publica, cognoſce upon the crime, and remit much of the ordi- 
nary rigor, 7M 

The 2, caſe is, when the crime is ſocircumſtantiar, that it 
requires ena, and leſſening of the ordinary puniſhment : 
The formes in precognitions are, that either the friends of 
the parcies give in a Bill to the Council ( which cannot be 
granted-butgjy preſentia) deducing the caſe, and repreſent- 
ing what danger is like to enſue, quo caſy, Letters are direR, 
otdaining the other party to be cited, and both parties mY 
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ſach witnefles, and probation, as they will uſe, or-elſe ifno 
plication bemade , the Council ordains Letters to be di- 
ret; citing both parties. His Majeſty having with conſent 
of Parliament appointed that: the Juſt;ce-coure ſhould be ſer- 
yed by many of the Lords: of Seffion , did, becauſe of their 
number and ability. , diſcharge all. precognition in their Com- 
miſſion; and yet becauſe theſe. precognitions were not dil- 
charged in the Commiſſion granted to the Council, the Coun- 
cil did {uſtain themſelves Judges competeat to precognitions, 
their Commiſſion bearing to be as futl, and to give themas 
much -power as any former Council had, Bur really it were 
happy for this Nation, thatwe wanted all precognitions, ſince 
thereby. the Delinquent has power ro.chooſe ſuch dyets as he 
pleaſes,.. and ſo may.-purſue his precognition when he knows 
the witneſſes who could prove his. guilt are abſent, or may 
prevail with them to abfent themſelves for ſome time z and 
11 | this is ordinarily practized, Nor have ever ſeen any who pur- 
ſued a precognition .brought to condigae puniſhment, and. 
whereas it is pretended that thereare ſome caſes wherein the ſe« 
jf |} verity of Law oaght to be remitted, upon the conſiderations 
5. | of leſſening circumſtances, wherein equity may be allowed to - 
2s | blunt the edge of Juſtice, Ir isanſwered, that this may be 
ig || done by the Juſtices, either upon a ſpecial commiſſion for try- 
of || ing the merits of the Pannels pretences, or after that the Juſti- 
ces have heard all that will be legally urged by either party, in 


= 
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# afull eryal chey may delay theexecution, . and make report to. 
li. | his Mijeſty of the juſt Rate of.che caſe, 


The Council likewiſe ſometimes inflit puniſhments 
it | withour recognition, . by way. of citation, as in. the caſe: 
et: | of Giles Thyre- Engliſhman, who being incarcerat as ac« 
ceſſory to the death of Mr, Bedford in . Lieth, and as - 


be || guilty of Adultery with Miſtris Hamiltoun , wife to the (aid 
wy: Jr, Thyre didupona petition to the Council, wherein he 
a, || Anfeſt the Adultery, but denyed the murther, ( which 
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Miftris Hamiltonn had likewiſe at her death acquit him of) - 
obtain himſelf baniſhed , without being pur to che khowledge 
of an Inqueſt, by whom he had certainly dyed, as guiley of 
notour Adultery, 1665. 
V 1. The Conncii name likewiſe Aſﬀeſfors to the Tyſticet 
before the tryal, theferhe Grecian Latvyets call's waridyy | 
And ſometimes they ditcharge or conttanedyets, 1 
After ſentences alfo, the Council, upon application made 
ro them, do either mitigat the puniſhment, not only where ir 
is arbitrary, bur even where it is ſtatatory, as itt the caſe of 
Brown, whom they ordained only to pay 100, Merks, though 
ſhe was found guilty of nottour adultery, which is death by 
our Law. Sometimes they ordainno ſentence to tollow upon 
the verdict of an inqueſt, as in the caſe of Purdy, who waFton- 
| demned for Ufary, in ſo faras he had raken Antalrenta month 
before the rerm ot payment , upon his Debtors voluntar of= 
fer; And ſometimes they ordain fome et their own number 
co reviſe the prdſceſſe and verdict, Which Aſſeſſors do ray+ 
verſe the whole Proceſs, and ordain it to be torn our of the 
Criminal Regiſters, as in the caſe of George Grahame, who be- 
ing purſued for theft, it was alledged that the Aſſtze had 
found him guilty ofrecept, and ſo the verdi& was tound dif- 
conform torhe Libel, and conſequently the whole proceſs was 
null, Yer when Mr, William Somervel was found guilty of 
Murder, upon the depoſition of one witneſſe, the Council re- 
fuſed to review the yerdi&,as unwatrantable ; tor they found 
that they could not quarrel an Afſize, which condemned, fe- 
ing Aſſizers can only be quarrelled for error, when they aſſoil- 
zie. And when his Advyocatcired ro them the 47, A. Par, 
6, K. Fa thez, Wheteby it is ordered, that where a party 
finds himſelt grieved by an Aſhze, by partial malice, or igno- 
rance, it ſhall be lawful to him te cite them betore rhe Coun- 
cil, and 'if the etror be proved, the party ſhall be reſtored a | 
* f 
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"anſwered!" 'that this'A& ſpeaks only of vil and that 
'by che Cornril here, * is'trieacr. the Seſſiqn - To which it Was 
replyed, the Rubtick itid) Agate 88 Spraly. and treaggot all 
;.petſons wrbh&d; &9q ut  Lofurs aicit, STACKER .Ang..the 
. reafon of the Law is hiprchenſs ive of bath, From all 
- this ſome do conclade, that if the Jultzces rig iD judging the re- 
levancy, or if rhe Aﬀite find thac Pu which. way Lremit- 
"ted ro then, tharin either ot thele caſes th [- Coi | May re- 
.yiew'the ſentence, * hot'thar they canngt quarre > 5m 
up6n theaccompr'thit the verdia'is not. ſyfficiently warranged 
by the probation, 

Sometimes alſo the qoſticry: ate concluded, * che Decreet of 
|the Secret Council,” which ist peared NN us izeas ty}] pro- 
bation , ' So'that the Tutice ave only e EXEcUtion of their 
ſentence rettiitred to them! | Thus Eheemim was. convit be- 
fore the Council, of having utreted moſt diſdajnful Es 


wo! 


aoainſt the King, and heres wig eg rock he Jultices.co 
be examplirſy patifhed ; and;apon peapache ecreet 
( which Detreer'is ſtill expreſt' 1 the ithay, ) he on hanged, 
17, May, { : > 

V IT. If the Law cannot receive full execution abd abedi- 
ence, vi« ordin4riz, by the Crimibal ſentence, then che Coun- 
-eil upon production 'of Lercets, of Hornin . follo og upon 
any Criminal ſentence, and duely executeand, regiſtrar, uſe.to 
-grane Letters of arercomhing,” ereby all His Mzjeſties 
Liedges are prohibit'to intercomune with lay of the meal lo 
denounced; which Letters mult be publiſhes at all che, Mercat- 
croſles: of cheShyrs, andJurjfq ictiohs Wit hin WAI ſuch perſons 
refide, whoſe imeerconthing is {c ly and regiſtrar j* mi ; 
And if need be, 'the Council will Mewid: grant a commiſhon 
for Fire and Sword, to ſuch perſons as,they will name, againſt 
the perſons who'are dilobedienr in th riminal_Lexcers, as 
fad s':' And'ordinarly thir tommUfiohs of Fire and $04 
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ziyven to the perſons intereſted, which gccaſions many gr 
| Segye - And cheſe commiſſions are Fe imeg ar anted _ 
* Parties who were nevet cited, but upon a naked complain 
- 'exhibic to che Council, which, i is moſt itregplar, 
 "*Fhe Councit'do' ſometimes grane, commiſſion ro bringin 
- Parties dead or alive, and that upon.naked, Petitions, with. 
' our any Previous: eryal, as: they did againſt the Laird of Dix- 
baith, upon a Petition,” wherein-ic was repreſented, that he 
had thn away with os ublick mon gy, deliyered'to him by the 
- Shire,tor piying theitCeſſe dndExcile uc this ſeems hard,and 
 tEwere'to Nene free Subjet before e be heard, or ſentence 
- pronounced againſt him + for theſe privat petitions may be 
_ moſt unwarrantably founded, _ _ 
- YL. If any pron Keep out his, Houſe in Garriſon againſ 
ik Aajeſty.” Uh Council firſt uſes to iſſue our, Lerters againſt 
Hit” to'defiver op his konſe, andet pain of treaſon ; and they 
- ordain z Herauld to go and ſummond him for that effe&, and 
--if he refoſe,;, they ordain him FE be Pproceſled before the Tuſtice- 


; Benbrgy Fan do mmediarly, High any enmnigal ſentence, grant 


F- of {Fire an 
WS £6) 1668, 
They uſed likewiſe of old. tg ordain Noble-men and others, 
' who.covld not be apprehende by. Captions, for civil Debs, 
-46' Jeliver' up their perſons in any. of þis; Majeſties Caſtleg,: ug- 
a4 rhe pain'of ertalon ;. en though, it. be now.indeſuerude, 
"yer fe Ye moſt 'reaſona of excellent ule, - ſeing itis 
"moſt abſurd'that any, 7 his Majeſtic Liedges ſhould contemn 
his Lays, and thar ſuch poor perſons as pay "his Majeſties Tax- 
"e821d linpofitions, . ; and 'who-2re;obliedged tg; venture thei 
Hives fot him,” ould nor [; i% wile have the afGiſtance, as-well 2 
teprotedtion of his Laws.. oo that when the ordinar remedies 
"of. #71 poo Compryſing and others tail, : theſe and other ex- 
"rlordiniry rem<dies ſhauldb b6.8 allowed, ., untill,his- Mjeſtis 
Noa be 6,00 RESPIR PAN beiully ang fioally re 
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HE Exchequer areonly His Majeſties Chamberlains, and 
12 haveno Juriſdiction in criminals ; and yet they fine, 
and confilcat ſuch as tranſgreſfe pecunial Statutes , or wrong 
His Majeſties Rents 5 quo caſs , they doin effect judge 
crimes: for it isa crime to abſtra& cuſtomes, or chear the 
publick; and without this Jurifdiction they could not ma- 
nage His Majeſtres Rents; * ſo that this iS7uriſaifFio emanates 
founded upon thar rule, quando aliquid conceditur omnia cou- 
ceſſa videntur ſine quibus hoc explicars nequit , but it ſeems, de 
jure, they ſhould not, even eo'caſ# , cognoſce: | for by the 
89, Act, 1, Parl, F 4.6. Itis ſtacurs', that ſuch as commir 
fraud, in tranſporting 'fotbibben Goods , ſhall be puniſhed ac 
Juſtice Airs, at leaſt the Juſticeojje aary spower, 

Iremember that in Fuly 1668,. the. Exchequre did fine 2 
very intilligant Perſon , for filling up a blank Signa- 
cure , ſubſcribed by che King , and ordain'd to'be filled 
by the'Exchequer » which (ome'thoughtirregular; Yor et- 
ther he had committed # Crime,e+9'caſ#,he ſhould have heen 
remitred to the Juſtices,or if he had committed hone, he could 


-uot have been fined, And albeit the Exchequer,orany other 


Cou:r may fine, or tmprifon ſuch: as injttre their Juriſdiction, 
or may ordain dammage and intereſt ro be tepayed'ro the party 
injured, in any thing'before their Court. yer'no per(on having 


here been prejudged , and the injury having gone'no further, 


Ddd 2 then 
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then a-ſimplex conatus, theie could be no damnage and intereſt 
incurred, But it ſeems Re ncoguer are ſtill Judges, 7 cri- 
minibus repetunderdn& Be re 

The Commiſſioners of t " FEM did , in Fune 
1669, ordain two SL lvnatt be in Bruntiſland , to be ſcourg- 
ed ac that Mexcat Groſs : becauſe |, when a. Cuſtomer 
came to enter k-Bozt wherein unfree Goods were were alledg- 
ed to be , they did put off che; Boat from the Rock where 


it lay, whereby the Cuſtomer fell into the Sea, an4 had almoſt 
drowned, 
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$, They grant Warrarnd to Advocats , 10 compear for [nth as 
are pw ſued for Treaſon, - 
$55113 101 1G 8 


I, 'HE Lo:ds of Seſſion have regularly no juriſdicti- 


on 1n criminals ,, and yes they paſs the Bills 


-wherupon, all criminal .Summonds are raiſd : For all Sum- 


monds in criminals muſt have a Bill ,, which muſt paſs 'under 
the Hand of His Hajefties Advocar, and for which he gets 
ten Merks , and his ſc1vant one, theattec it is carried to the 
ord:nar upon the Þills., and is'ſubſcrihed by him-as,a common 


Bill, 


Thezeaſon, why thir Bills are paſt by the Lords, ſeems 
to be, becauſe che  Juſtice-deputs were not orcinar refiden- 
ters in Town {( their (allaries not being ſufficienc tor detray- 
ing that.charge ) or elſ{e,,. becauſe the Clerk of che, Bills is a 
Member and Servant of the Collegge.of Juſtice; yer this, was 


dne of the grigvances givea in by Lhe, Juſtices to the,, Parita» 
Gent, Arno 1662, And itus very yareaſonable that thoſe 


whoſe 1mployment it is to underſtand criminal caſes, ſhoutd 
not have the paſſing of theſe Bills.z, and m2uy of the Lords rey 
fuſe.co paſs thele Bills ,. Whe:eby the Liedges are preju,'g- 
&, And it its moſt uareaſonable, thr the Juſtices ſhould 
hot know what they are to judge ; eſpecially this wazragd be- 
Inga part of the Proceſs, and (o falls naturally under the co2- 
nition of theſe who are Juiges to jt, . And it is probable, 
that if any'of the Juſtices would paſs their owa Bill, . it would 
ſuſtzin, * Bur now the Juſtices uſe ordinarly to paſs their own 
Bills: becauſe the Juſtices are now of the Sefſion : bur ſill 
other Lords who are not Juſtices, may paſs ſuch Bulls, | 

\ But albeir theſe Lores cannor judge crimes , ' yet they may 
ang do puniſh injuries committed agunſt apy of thei owh 
Members , by finiog or confining, "OY | bl 
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I T, They likewiſe Advocat Czuſe,. from rhe inferior 
Coutts to the Juſtices: thus in Azne 1664.” Magkintoſh, be. 
ing puriued belore the Sheriff of Inverneſs tor thett-booc, they 
Acvocated the cauſe to the Juſtices, albeit it was alledgeg, 
-thir they could nor be Judges tothe Cognition, To which 
4t-wasan{wered, that the conſequence was 11! inferred 5 for 
tet ounci} did Advocat, and could not cognofce ; and the 

Lores of Seſſion cid Advocat Breivs, for ſerving Atts, and yer 
they were not Jucges themſelves; torboth in this, and thar 
caie, an Inqueſt was neceſlar, 

I {}. They are likewiſe Judges, i crimine falſi, and their 
ſentence is a ſufficient warrand to the Aſize to condemn, 
without repeating the probation z and when the Inqueſt re- 
tuſes to concemn upon that warrand , they are of new inclo- 
ſed : as was done in Binnies caſe; and will be liable to an Ai- 
ſize of error, if they affioilziez -and their Decreet bears the 
Lords 1emit'him ro-the Juſtices, to be puniſhed , 7arquaw 
falſarins , and to underly the Law criminally , and ordain; 
that ordinance to be inſert in their Books of Sederunt - And 
that order is in the Juſtice Cou!r , call'd an AR of Sedery»t, 
the 2, of July 1662, Albeit the A# of Parliament , Fa, 6, 
Parl, 11, requires that all probation in ctiminals , ſhould be 
led in preſence of the Aſſize; yer the anſwer 15, that the 
Lords Decreet is only probation here , and that is read in face 
of the Aſſize, | | | 
© The Lords likewiſe determine the puniſhment in fa!ſhood, 
and remit in their Decreet, the party to the Juſtice, to be 
only baniſhe , or ſcourged, or have his. Tongue boar'd , ac- 
cording .to the quzlity of the guiir, * And IT have ſeen a 
Gentle-man , whom TI wi!lnot name, in Ayo 1664, only 
imp: iſoned by the, Lords, tor forging of a falſe Bond of ſul- 
penſion , becauſe he was ingenuous, and in neceflity, ,And 
albeit this may ſeem irregular, yet ſeing the Lords are only 
p:ivy to the Depoſitions , it is neceſlar they ſhould —_— 
allow” 


” a & = 6 i. _— ; "* : 
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Allowance: 1 find it one of thetules fer down by the Dodors, 

that #bi cunque indey principaliter cognoſcendo reperit inciden- 
ter crimen w comiſſum poteſt de Crimine illo cognoſcere, C, (i 
adverſus lier, 1, pen, And theexampleof this tule is inſtanc- 
ed, in Charta falſa. 1, pen,, C, de probat, And upon in- 
proving an Inſtrument, or Writ, they have otdained , ox- 
nes teſtes inſtrumentarios , & falſi fabricatores, to be ful[ari- 
os, and remitted them ro: the Juſtices, the 16, of Februa- 
11.1660, Fery, Innes and Tarbat hang'd, Bur.I remember 
not chat they have in any other caſe cognoſced upon crimes i- 
cidenter 3, albeir rhe foreſaid rule would give theman incident 
Juriſdi&ion in all caſes, 

LY. Tfind thar the Lords have made Statutes to reoular 
the Juſtices Courts, 'for upon the 1, of Tune 1593, they de- 
cared , that all landed men ſhould be eſteemed pares carie, 
nl might fit upon Nodvle-mens Aﬀizes , being puſued,. ran- 
quaritemere jurantes ſup, affiſa: and the Council uſes to con- 
ſylt them in intricat caſes, which are referred to chem by the 
Juſtices, And thus in Anno 1667, they were conſulred, 
whether the Welt Countrey Rebels , mightbe foretau!ted in 
their abſence = 4s af 

V. Bur whether they be Judges comperent to re/uce, or 
review what is done by the Juſtices, ot in the Juſtice Cou; A 
io any caſe, is not'yet decided ,, but I have (een a reduti97 of 
a Verdict, of an_Inqueſt,, prongqunced againſt Mr, 1Vi{{iam 
Somervel , whereby he was found guilty of U1 (uy, Thertea- 
ſon ot reduction was, that the Inqueſt had erred , in calcnuls, 
and it was contended, that the Lords were comperent Ju jogs 
to review errors, in calchlo, tor that was in ff: but a cayil 
Medinm ; and, where no criminal concluſton was c:aved; nor 
couls tollow, they were Judges, as in the cale of ReduRions 
of Retours, where the verdict may be reduce , as paſt upon 
ignorance, | 5 

It was alſo urged, that , ſeeing the Lords made Statures 
ko 


390 Juri/arctron sf the horas of geſſion, ct: Y 
to. regulate the Juſtice Courts, and.paſt; their Bills, , they 
might cognoſce upon. palpable errors, committed ignorantly 
by Ailizesz and tt were hard that the Liedges ſhould not be 
repon'd againſt Errours'of ſuch ignorant perſons , as Aſſizas 
otdinarly were, Ry” h 7, OE 
V.L The Lords of Seffion do ſuſpend the execution like. 
wiſe', of all. ſentences in the. Juſtice .Courts; bur thele 
- > 9a% when once raiſed , are diſcuſt before the Jt- 
_, + eb TG. | | 
They. ariſe , ſometimes: diſcuſs theſe Suſpentions be- 
fore the Seſſion, , And. thus an Aſithment modified by the 
Fuſtices, being exorbitant , the Lords, by way ot Suſpenſi- 
on, did leſſen the ſum, The rea{on of which Deciſion was, | 
becauſe they, found this caſe ro be but of the-nature of dam» 
nage and intereſt, and not to cancern corporal puniſhment, the 
16. of December 1664, Innes contra Forbes, . Fs 
VII, By A@& of Parliament 1555, ſuch as kill, or wound, 
to the effuſicn of blood, or any other way, one another, du- 
110g the dependence of a criminal Procels , ( which deperidance 
is declared cocontinue; from the execution of the Summons, 
till the compleat execution' of the Decreer ) that the purſt- 
er committing the ſaid crime, ſhall tor ever lols the cauſe, and 
the defender being guilty , is fo be condemn+*d 'in the 
plea, The paiſuer, ot defender, being. convi: before any 
competent Judge'in criminals, without, any probation , ex- 
cept ſummar cognition, tobe taken by conviction, or put- 
ting the committer to the Hojn,, and denouncing him fugi- 
tive, By this A& the committer loſſes his life-rent Eſcheat 
immediatly, after denounciation, without being Year and 
' Day at the Horn 3, and giving 6f counſel, is art and patt jn thi 
> Rr mn” wap babes 
This A was to continne only far three Years, and igpro- 
' rog1t for ſeven Years, by the 138. A@ Parl, 8,: Fa, 6, and 
is thereajter made perpetual, by the, 219, 4&14, Part, 74, c 
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- | have oft ſeen Proceſs intented upen this AR before the 


Lo:ds, But it:iSneceſlar, albeit nor obſerv'd , that cogni- 
tion be firſt raken by the Juſtices, or other criminal, and com- 
petent Judge, Yet without this., Proceſs was ſuſtain'd by 
the Lords, in primatgnſtantia, but this detence was not there 
alledg'd ; and Procets was {uſtain'd;, albeit no effuſion of 
blood followed, the 29, of Fuly, 1662, Harper againſt Hy- 
miltoun ; where it was debated.,, whether the Lords might 
{ummarly receive probation of it themſelves, ar remit the try» 
alto the Juſtices; for which doubt, I thought, there was 
no great ground - becauſe, by the Act foreſatd , the Juſtice 
isonly Judge, in prima inſtantia, And yet, in Sleiches cafe, 
1673, Ir was tound, that no previous tryal before the Juſtices 
was neceſlar, 

The Earle of Nid4diſaale purſuing the Tennents of Duncow, 
February 16732, they alledged abſolvitur, becauſe the Ear] 
had beat ſome of them, who were ſent to executea Summonds 
at their inſtance againſt him , ar leaſt he had given or- 
der to beat them , or ratihabited the beating of them : To 
which it was anſwered, that 1., The beating ſome of them, 
could only found an exception to fuch as. were beat ; and this 
the Lords found relevant, though the Summozds executed 
was tor a common Cauſe: and ſo .in effe, thoſe who were 
beat , repreſented all the purſuers, 2, It was alledged, that 
order to beat them was only probable, [crip:o vel juraments : 
for, though a crime ordinarly , in a criminal Court, be pro. 
bable, pro ut de jure, yet here, quo ad civilem effeitum ,. it 
could not be fo proved: tor elle a Noble-mans whole and anci- 
ent Heritage , might ofc- timesbeitaken away by Witneſſes , 
fince Proceſſes depending, might extend to a Noble-mans 
whole Eſtate, 3, Ir was alledged, that ratihabition , or any 
deed , ex poſt fads, did not inter the contravention of this 
A&, which required explicit deeds, as heating, bleeding, 
&c, The Lords, before anſwer to thele two laſt alledgi- 

Eee anos 
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ances, ordained Witneſſes tobe led , before anſwer , for 
dearing the nature of the AR, and violence committed 
againſt them; but in this caſe, as inall others , it the one: 
rty beat, the other being forced thereto by ſelf-defence, 
the ſtriker will not, eo caſ#, fall under the certification of 
the: AZ of Parliament, 2s was found the [aft of Fanuary 1673, 
Fohn- Sliech againſt Swintoyn. Ia which caſe , the Lords al- 
fo tound , that:the certiftcation of this At, did reach ſuch as. 
wounded one another, during the dependence ofa purſuir, be- 
fore an-Interiour Court ; though it-wesalledged, thatthis re-. 
ſpe&t vas only cue to the Lords of the Seſſion, and that the 
Act- ſhould only reach, ſuch.as purſued Actions before 
them, for, te loſe the whole Pley. , was too great a pu- 
nilhment for an incident Riot, before an In:eriour Court, 
Itind likewiſe, that one Wezir having been purſued for {[1ugh- 
cer, the 15, ot Fune 1591, healledged, he was abſol ved by 
2-Rolment-of Court at Aberaene, To which it was reply- 
ed, that the King had given-a warrand for a further tryal, 
which reply., founded upon His cMajeſtzes Warrand , was 
repelted, as contrary to Law, and becauſe it was but a pri- 
wat Reſcript, not ſubſcribed by the Chancellour , nor paſt 
in Council: - And in. reſpeR, the Lords of Seſhon had giy- 
ena Warrand to proceed, notwithſtanding of the Kings priyat 
Warrand, It is alſo obſervable ( though I think it irregu- 
lar) that Ludwhary having raiſed, in Anno 1596, a pur- 
ſair againſt cMowar , and others, for taking him our of his 
Houle , without a lawiul Warrand , gave in-a Bill ro the 
Lords , complaining that\che Duke ot Lennox, as Leiv- 
rennent of the North, intended to-repledge z wheras that 
Jarifdiction was .only. cumulative with the power of the 
Tuſtices - -and that he had a Letter from His «Majeſty, ordain- 
:ng the Juſtices to proceed z. wherefore , he craved that the 
Juſtices might þe commanded to proceed, which Petition was 


granted, 
| VIII, . Al 


The Admirals Furiſdifion, exc. "5557 

V ITI, Albeit regulariter , the Parliament, or Council 
orant Warrands to Advocats., to appear for ſuch as are Pan- 
ne11'd betore the Juſtices: yet I find that the Lords grant- 
ed a Warrand in Balmerinochs caſe, to Advocats to compear 
for him, And ſeing Advocats are ſubje@ to the JuriſdiRt- 
on of the Lords, it is moſt reaſonable, that the applicati- 
on be made'to them + for the ſame reaſon likewiſe, T find, 
that when any of the Lords are appointed Aſeſſors, in Cri- 
minal caſes by rhe Council , thar they muſt have a War- 
rand alſo from the Lords, for fitting there, as in Toſhes 
caſe, 1637. 


EELLE FX 
The Admirals Juriſdiction 


in Criminals. 


1, The Farildiftion of the Admiral, extends to all Crimes 
committed within Flood-mark, | | 
2: Our Admiral has execute Pirats, 
3, Whether it be lawſul for ſuch as apprehend Pirats, to ex- 
ecute. them by their own Authority, inthe Ocean , or 
when Fudees refuſe, 
Eee 3 4, An) 


&» Au) Nation may Fwdze Pirats, 


5, Whether the Fuſtices have a cumalative Furiſdiftion with 
the admiral, 


I; —— Lord high. Armiral and his Deputs, are-by the: 

_ 2 Laws of allNations Judges competent to the tryal of 
all crimes committed at Sea, and by an unprinted Statute with 
us, the Admiral is competent in all controverſies, actions and. 
quatrelsconcerning crimes, faults, and treſpaſſes upon Sea, or 
{o far as. the ſame flows, or ebbs, vid, Ship-laws co: eted by 
Balfour, tit, Admiral, &Cc, cap, 2, Our Learned Countrey- 
man.,, King in his Treatiſe which I have, ſayes, 

Admirans habcet merum imperium, mixium, & juriſdittin- 
nem ſimplicem; poteſt 2nim non ſalum jus dicere, quod ct juriſ- 
didtions ſimplicis, exequi, imperare, judices dare, coerceres 
que ſunt mcri imperii, ſed eſt in facineroſos animadvertere, quid 
eſt meri imperii, ae omnibus igitur contraverſiis marinm coge 
noſcere poteſt Amirans, marinas inteiligo, June negotiationis can+ 
{a incuntur, five extra mare, ſive in mari celibrantur delicta ta- 
men ex neceſoitate intra mars fluxum ſcrpetrari debent. 

In Scorland,the Deans of Gild were, as Walwood oblerves tit, 
23, ordinary Judges of old betwixt Maiiner and Mefhand, 
Lakeas, the Water- Bailiff betwixcMariner and Mariner,and the 
Juſtice-general was Judge in Criminals,but now no judge may 
meddle({ays he) with the Admiral cauſes, but only by way ot a(- 
ſiſtance,and that byCommiſſion in difficult cauſes, as was tuund 
#n that action, Antoni de latour againſt Chriſtian Marteis, 6, of 
November, 1642, | | 

1 I, In 0fober 1635, Bernard Gilermo, and lome Spaniſh, 
Dutch, and French Pirats, being apprehended, Mr, Fames Re- 
bertſon then Admiral-depnt, craved that che Council would 
name Aſſefſois to him in the tryal of theſe forreigners,and they 
being nimed, a Court of Juſticiary..of the Admirality ( for 
the Regiſters of the Admirality giveit thar Title) was kept at 
Irie, and theſe Pirats indiRted and hanged for Piracies a 

mutre 
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mited by them upon French, Spaodeond DutchMerchands, the 
parties injured are received witneſſes, elſe theſe crims atSeacould 
not be proved; this cryal was by an Aſſize, as betore the [ultice, 
I IT, By the Martim Law of England » itis lawtul for any 
man who takes a Pirat in theOzean, co hang him at the Main» 
yard, becauſe as it ſeems to me the Ocean-is w thin no'mans Ju» 
riſd1:tion,& ſo every man is left to his own natural liberty; buc 
chis may prove very dangerous, for thus mea may execute 
their reyengein place of Juſtice, and may make innocent men 
Pirats, for their private advantages and Judicaturs are eſtabli- 
ſhed ro prevent ſuch injuries; and upon that pretext men may 
as well adjudge Prizes taken upon the Ocean: but yet it a Ship. 
be on her voyage to remot places, as the 7ndzes, fo that the ta- 
kers cavnot keep the Pirars ti]i they come to a Harbour, they 
mayin that caſe execute them atSea,for that is akind of ſelf-de- 
fencez and neceſſity mikes Law, Bur I thiak this neceſſity 
muſt be proved, vid, Grot, de jur.belli, lib, 2.c, 20 8,14; And 
for this lame reaſon, I differ trom that Author, who aflerts, 


| au, 12; that if the taker bring a Pirat toa Port, and the 


Judge refuſes, or delayes Juſtice, ſorhat' the taker muſt loſe, 
then _f tiker may execute Juſtice himſelt , tor this were:to 
make Every man Judge, not+ only of the Pirar, bur ot the 
Judge ro whom application was made, and a Privac perſon 
mighe as well pretend,that it a Judge delayed, or denied Juſtice 
againſt ſuch, as we pretend did either rob or aff:ione ws, we 
might-do Juſtice upon them our ſelves, contrary to many 
Laws, and particularly to /. nn{we C, df judeis, Thelame + 
learned Author, Juris Maritsmi, doth tell us, cop, 4. num, 
14, that it a Spaniard rob a Frevchmas onthe high Sea, both 
their Princes being in amity amongſt themfelves, and wich 
Eneland, and thot the Shup is brought into the Ports of Ex: 
land,' the' Frency-man may proceed againſt the Spaniard, to - 
_ him ; but tt the Ship be brought, intra preſidea of that 
rince by whoſe ſubje& the ſame was taken, it may be-doudb-» 


ted-it he can proceed Criminally z but the taker muſt reſo: to 
tlie: 
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-the Pirats own Countrey, or where he carryed the Ship, Burt 
1n my opinion, a Pirat may be Judged by the Judge of any 
N ation, for he isan enemy toall Nations, and though he be 
not deprehended commitcinga crime inthe Sea of that Prince, 
or State, within which he is deprehended, and ſo-ſeems not ly- 

able to their Juriſdition , nec ratzone loci delicts , mec ori. 
ginis, nec domicilii,yet he who is of no Nation, is of all nati. 
ons, as Vagabonds arez and he who is an equal .enemy toall 
Nations, commits a crime againſt eveiy Nation, 

IV. Though the Admirals Criminal Juriſdiction extends no 
further then crimes committed at Sea, or within Flood-mark, 
yet heis ſometimes Judge, ratione contingentiz & ob continen- 
tiam cauſe, asifa man reſcue a Pirat out of Priſon, though 

this Crime be commirted without Flood-mark, yet the Ad- 
miral is Jadge, becauſe it hath dependanceupon, and ariſes 
from the principal Crime to which he is Judge : and itthe Ad- 
miral begin to preſent Pirats , or Malefactors at Sea, he may 
continue his purſuit, and apprehend them at Land, and with- 
out his own juriſdition, bur he muſt in that caſe ſeek concur- 
rence from the Magiſtrac of the place, Locen, cap. 3. num, 2, 

V. Though theAdmiral has aCriminal juriſdiction,yer ſome 
alledge that hehas not chis properly as Admiral , bur by ver- 
-tue ofa Commiſhon of Juſticiary contained in his Gift, and 
therefore when the Admiral proceeds to tiy Crimes, the Court 
is not called the Court of Admiralicy ſimply as in other caſes, 
but the Court of Juſticiary of the Admirality, 

Ic is likewiſe doubted, whether the Admiral hath cheſole 
-power of judging Crimes committed at Sea, or if the Juſtices 
bien a cumulative juriſdition with them, and may preveenz 
and that the Juſtices have a cumulative juriſdiction is clear, 
forl find, thatin Anno 1613, the Juſtices did hang one 
Fohn Davidſon , and Fohn Lowes Engliſh Pirats , and in An- 
m0, 1610, they hanged Peter Lowe, John Cock and others. 
Likewiſe, Z»g/ifb Pirats, which laſt were hanged, upon their 

own 


own confeſſions emitted before the Privy Council, and all of- 
chem were hanged within Flood-mark, Thave likewiſe ſeen: 
che Juſtices Advocat- Cauſes from the Admiral Court, but: 
whether the Admirals -ſentence in-Criminals can be reduced by: 
che Criminal Court, as their ſentences in Civils can be reduced, 
betoze the Seſſion, I will not.determine, . 


TITLE Fo 


The Juriſdi&ion of the Com- 


miſlars in Criminals. 


The Furiſdittion of Church-men, 
Our Commiſoars are Fudges compgent to verbal injuries, . 
3, How far they are Fudges competent to improbations, . 


bY my 
Ss / =w- 


l; Hurch-men are diſcharged to fit Judges in Crimes, 
' , and the Canons of the Greek' Church give chem, 
Mow... evaaxrrv.% Abloodleſs Furiſdiition , upon which 
xcount, the Law gives them, audientiam, ſed non juriſdieti- 
onen- 
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Onem. tt, Ec de Epiſcop. aud nt , With us thele Biſhops ab- 
ſtain from .yorting' in ctiminal Proceſſes brought ia tothe 
Parliament, though there they fic as Heritors, rather thea 
as meer Church-men, and ſo-might pretend:toa-voice, upon 
that account, 

I 1, The Commiſſars are the Biſhops © fficials, and ſo-haye 
leaſt criminal Juriſdiction ot all other Courts, bur yer they 
are Judges comperent to veib.l injuries, which are by the 
Law accounted crimes : and the reaſon why they are the unly 
Judges competent to this crime , is, becauſe:thar Court , as 
being an Eccleſiaſtick Court, & curia chriſtianitatis, confi. 
ders theſe verbal Injuries as Scandals, and (o they are allow- 
ed, not only to puniſh the ſame with Pecuniary Mulds, but 
with Church Cenſures, ſuch as to make the offender ſtand 
at the Church Doors to expiata Slander: though it was al- 
ledged , that the infliting of ſuch puniſhments, was only 
proper to Kirk Seſſions, the 15, of February 1669, But 
though they be the only Judges competent to verbal Inju- 
ries, where they are Scandals; yet in verbal Injuries done 
to perſons of quality,which are called inLaw,fſcandala magna» 
tur, the Council ſuſtains it ſelt Judge comperent; the King 
being as the Author, fo the Protector of all the priviledges 
of the Peerage; and in yerbal Injuries likewiſe done co Mas 
giſtrats, the Council are alſo Judges, Magiſtrats repreſent- 
ing the King , and being his Inſtruments in the Goyern- 
ment, 

W hen verbal Injuries are done by Members of a Court to 
one another, thar Court is likewiſe Judge competent, all 
Courts ( how infetiour {oever ) having an innat Power to 
chaſtiſe its own Members , and to preſerve the eſteem due to 
ir ſelf, and therefore , if any ftranger who has a Proceſs , de» 
pending before any other Court, as the Seſſion, Sheriff, ©, 
do abaſecontumetioufly any third Party , though no Mem- 
ber- yer theſe reſpetive Gours may puniſh the fame, if the 

k inju- 
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ry be done in face of Judgement-, | and if it be donetoany 
Inferiour Judge extrajudicially , that Judge if he bein the 
actual exerciſe of his Office, he may1ikewiſe puniſh the ſame, 
cxcept the offender be a Member of the Qolledge ot Juſtice, 
for in that caſe the' Jadge extrajudicially injured , muſt com- 
plain tothe Lords, but cannot impriſon them ſummarly , be-. 
cauſe, it this were allowed, theſe Members might be abſtraQt- 
ed ttom {erving the/Liedges, as an Advocat when he is ts 
plead a Cauſe, ora Cletk when he is-to give outa Decrect - 
and this laſt has been frequently ſo decided, 

Though verbal Injuries amounting to Scandals , are only 
to be puniſhed by the Commiſſats, yer where they have no- 
thing in them of Scandal , bnt are rather refletions upon the 
Honour of the party injured, as to call a Gentle-man a Pup- 
py,oran Aſs ; it may be the Privy Council,and not the Com- 
miflars are Judges competent, 

The Commiſlars are alſo Judges competent to Adultery, un 
ſo far as concerns Divorce, wid, tit, adulterit, | 

TIT, How far theCommiſlars,andInferiour Judges,are Judges 
competent 'to the improving of Writs, and declaring them 
talle,, has been variouſly decided, but they may be reduced 
to theſe concluſions, 1, No TInteriour Judge is competent, 


ro try the talſhood of Writs-, by the indiret manner of impro- 


bation, that 1s to ſay , by preſumptions, for that way of try- 
al being in effet , nobilrs officii, is only competent to the 
Lorcs of the Seſhon, 2, Commiſſars , and other Inferiour 
Judges, are only competent to improbations, even where 
the direct. manner is extant, it improbation be propon'd by 
way of exception, or reply, for then the tryal of Falſhood 
talls in neceſſarily as a part of the Proceſs , and without this 
were allowed to theſe Inferiour Judges , they could proceed 
in nocaſe; for if a purſuit were intented before them, upon a 
Bond, they behoved to fiſt , it the Bond were alledged to be 
falſez or toſtop, it the detender ſhould offer to improve the 
Fit EXECU,, 


The Commiſſars Furiſdifion; &e. 
execution of the Summonds, -. but yet they are not competent 
by. way.of Aion, even where. the dire manner is-extant : 
23:was decided the laſt of November. 1 630.- William'on contra 
Cufbney, 3- It the Commiſſar, or other Interiaur Judge, 

onounce- once.a Decreet ,. he cannot © thereafter reduce his 
own Decreet ., asS-having proceeded upon falſe executions, 
though the executions were given by. his .own Officer , fince 
they are only Judges competent to ſuch forgeries, inciden- 
tex + but after ſentence, they. are fayd&# z as was found the 
29, 0f Fanuary 1677, Cowan, contrathe Commiſſar of Gliſ- 

ews. Phiſcal , . and according to theſe concluſions, the 
The inſtcu&ions given to the .Commillars , are to be inter- 
rpeced, 
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"TITLE XT. 


The Jurisdiction'of R egalitics 


in Criminals. 


1, The Origine of Regalities, 

e, They are accounted Inferiour Fudicaturs, 

3, Why the Herttor of a Regality, us called 4 Lord of Regae 
{ity, 

4. wieder His Majeſty may ereft Regalities within the bounds 
of Heritable Furifdittions, | 

5, They cannot repledee in caſe of Treaſon , nor from Fuſftice 

CATS, 


| 6, The difference betwixt Eccleſiaſtick and Laick Regalities, 


«nd from whom they may repledge, 
7, The form of a Repledgiation, = | 
8. Repalities muſt have a Burgh of Regality, and to what this 
Burgh ted, 
9. The effedts of a Lord of Regalities power, 


I, BY the Feudal Law (-towhich Regalities owe their 
origine.) alia erant regalia, alia erant feuda recalens 
dignitatem habentia, which is the ſame difference in our Law, 
detwist Rrgalia, and Regalities, Regalia, are (uch wrivi- 
ledges as immediatly belong-to *the Crown , and donor ori- 
Fif 2 ginally 
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oinally belong to , nor cant be communicat by. any elſe , ſuch 
as to Coin Money, to open Mines of Silver, Gold , &c, 
But-Regalities are Fews , which are granted by the King toa 
Subje&t, they have as large a Juriſdi&ion, as the Sheriffs have 
in- Civils, or the Juſtices in criminals ; the habilis mod, 
of granting which Rights, is by Signator.,, wherupon a Char- 
ter follows, which paſſes the great Seal, | 

IT, Regalities are accounted inferiour Judicaturs, cap, 76, 

gu'n, attach, by which it-is Statute , that no inferiou: Judge 
ſhall judge the Pleys of the Crown: and Regal:ties are ex- 
preſly numbered amongſt inferijour Coutts, LAG, 173, Parl, 
13, K,Fa, 6s By which it is likewiſe Statute, that he who 
ſtrikes any perſon, in preſence of the Juſtices , ſhall incurr 
the pain of death 5 but he who ſtrikes any betore the She. 
riffs, Lords of Regality, or other interiour Judge , ſhall on- 
Iy-pay a hundred Pounds ; but though they be accountedin- 
teriour Judges , when compared with the Juſtices , or Com- 
miſſioners of Juſticiary, yet they have greater power in the way 
of their procedor, and in the proportioning of their fines, then 
Sherifts, orother inferiour Judges. havez for they may fine 
ina hundreth Pounds, though Sheriffs and others cannot, as 
was tound the 30 of Fanuary 1663, Stewart agiinſt. Bogle, 
And generally they have the ſame power , and the ſame al- 
lowance with the Juſtices, except when an expreſs Law makes 
a diftetence betwixt them, 

The43.cA&, 11, Parl. K, Fa, 2, appoints that no Re- 
ealities ſhould begranted , without deliverance of Parliament; 
which nullity , of old , could not have been received , off 
exceptions, if it was clad with poſſeſſion, Hadd, 1610, and 
they were ſtill ſubject ro Revocation by the King , if they 
were otherwiſe granted, as may be ſeen by the Revocation, 
1633.and all preceeding. 

I1I.: Hein whoſe. favours the Regality is granted , is ſtill 
ealled' the Lord of Regality , though he be otherwiſe but 1 

? | Barron 
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Barrong ' the reaſon of which, I take to be, becauſe by the 
Feudal Law ,-tria erant tantum fenda regalem dignitatem has 
bentia , & quibus inerat juriſdiftio regglis,,' Viz, . Ducatus, 
Marchionatus,, & Comitatus.,.. and by the ſame reaſon, it is, 
that no Lands can be comprehended under this juriſdiction by 
our Law, but ſuchas belong,to hiny, in whole tavours that 
juriſdiction was granted , either in- Property, or Superioti- 
ty; and therefore it was found, that. His Majeftzes Palaces, 
(chough ſtcuared inBurghs of Regality, )..were.in Law no part 
of the Regalicy, but off the Royalty , and that ſuch as lived 
in theſe Pzlaces, could not be cited at the Head Burgh of the 
Regality., burt'at the Head - Burgh of the. Shire , the 
a of Fanuary 1662, I, Carnegie againſt the Lord Crax> 
"; | | I? £ 14:1 
I V. Whether His Majei#y may erect Regalities within the 
bounds -of Heritable Sherift-ſhips, is controyerted with us 
and it he may , certainly he may thereby.evacuat the Office of 
Sheriff-ſhips, though: bought -with real! Money., which is 
hard, .- And yet the Exchequer paſt a Signator of Drumlan- 
rigs , albeit. Niddi[aale , within the bounds of which Sheriff- - 
ſhip it is erected , bean Heritable Sheriff-ſhip, and the like 
deciſion is related by Hop, M.,h, t.. and the. reaſon, ſeems to + 
be, that His Majeſty by granting an Heritable'Shegift-ſhip,al- 
ters not its nature ;. and the nature of a Sherift-ſhip, is, that 
His Majeſty 15 not thereby diveſted of Juriſdictiqn, and the - 
Sheriff appointed , being but His Majeſties Deput , his Crea- 
tion.cannot hinder, His Majeſty to! erect-a new... Juriſdiction 
withio ics bounds, ;.as he may ere a, Burgh-royal therein, or - 
a Juſticiary , &c., -When, Lands, are diſpon'd in Conjun@- 
os the Heritor retains ſtill-the Office qt Regalicy , Hop,” 
oc, tit, | 1-4 | | 
V. Albeit it be regulatly true , ,that- Lords of Regalicy 
have: the ſame juriſdiction with - His Majeſties Juſtices + : yet * 
this rule ſuffers two exceptions, ' '2,. Ia the caſe gf Treaſon, , 
of * 
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to whch-the juſtices are only judges competent, and that nor 
. only where, the Treaton libeHed , amounts to thecrime of 
Perdntlion; ' burieven in Starmtory Treafons'; fuch as firing 
of ©oil- heughs, theft! inlanded men;*&c And ſome Lay- 
yers are likewife df opititon ,' thar-theſe Eimes which 'are de. 
clared -to*be the'four Points of the Crown, w7z,- 'Robbe- 
ty, Mutdey, Fire-raifing, and Raviſhing of Women, ſhonld 
_ not be liable co-their juriſdiction';' ' which opinion is founded 
upon the 2, cap. leg, Malcolm, 2, 'By which 1t is Stature, 
chat all 'Robbers , Forcers of Women , 'Murderers of Men, 
and Burners of Houſes , ſhall-anſwer beiote the-Kings Juſtic:- 
ar; and are theretore-called Pleys.of the Crown, And by 
the 14, cap. Sher,” Hlex,*2, it is-ordained , 'that in all the 
Courts ot Biſhops, Abbors, and the Lords whatſomever, 
theie four Pleys ſhall be reſerved from their Court , -to the 
Kings own Gourt , becauſe they belong to the Crown - 
which is confirmed by the 76, cap-quon, Attach, Likeas Skeen 
ze verb, ſrenif, Upon the /'Word Plaritam, 1s clear, that 
theſe tour Pleys-of the-Crown ., belong only to the Crowns 
juriſdition, or Juſtice-general, -in the ſame manner with 
Treaſon he there likewiſe obſerves, that they are called placi- 
ta, from the French Word p/acitare, which fignifies Litie 
gare, as Mollinezs obſerves, ' Sup, cur. Parl, parti, Primo cap. 
Sexto : :And yet -defatto,' Lords of Regality do-ordinatly 
judge- upon theſe crimes without any Commiſſion, And1 
finti-charthe 22, of Fuly , Brows is afloilzied from a purſuit 
of Fire-ratſing-, becauſe-he' had 'been formerly purſued before 
the Marqueſs -of Hamiltonn , and ifloilzied, | Actions of De- 
torcemenr alſo, in my opinion, being intented before the Ju- 
ſtices, cannot be repledeed; for the Kings Meflenger being 
then Deforced, it is-not fit that His Majefty ſhou!d'be ob- 
lieged ro ſeek juſtice from interiour Judges , where His-Ofh. 
cets of-State cannor attend to purſue , and cop, 27,1, 4, Reg, 
Maj, itiis aid , that ad-ſolam cnriam Regis pertinet PROVE 
e 
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de namo wetito , and this the Juſtices ſuſtain'd, the 23, of 
November 1675, in thecaſe of William Crrehton, though che 
debate was notallow'd-to be booked, - TRTS- 

The 2, exception is, that no Bailie of Regalicy can repledge 
from Juſtice Airs, A259, Parl, 11: F2,6, which was like-' 
wiſe Statute fto:merly, by the 26, 4G, Fa, 2. Parl, 6. Bur 
in this caſe, the Biilie of Regalicy may fit with the Juſtice- 
oeaeral, yet ſeing the torſaid 4c of the 17, Parl. King, Fe, 6 
allowes only no Repledgtation to be trom ſuſtice Airs,” hold- 
en by the Juſtice-general, it may bedoubred, it when Juſtices' 
Airs are holder by the Juſtice 'Depurs ; or'others ; by vertue 
of particular Commiſſions, . there may not be Repledgiation 
allowed in that caſe ;/ bur: 'think there catnor', feinv'the 4@7' 
of Parl, Fa, 2. is general *' and Skeez remarks this ava privte” 
ledge of-the Juſtice Air, qua tals, | 8 

VI. Regalities are divided with us,inEcclefiaſtick,andLiick, 
Eccleſiaſtick Regwlities were ſuch , as were ere ted in tavours 
of Biſhops, Abbors\,- &e, © Andithere are bur very tew Ab- 
bacies in $fotland which were not erected inRevalities 5 © and 
when theſe were annexed tothe Crown; by the foteſiid 29, 
AF , Parl, 11, K; Fa, 6,' Itiis declared , thae the Builie', or 
Sfewart of the. Regality ſhall have the ſame power he hid be- 
fore to Repledge;, from/che Sheriff,” or Jufſtice-general, in 
caſe he have prevented the Fultice general , byapprehending, 
or citing the-Perton , - before he be! apprehended , or cited by 
the juſtice; but, tif the Juſtice have prevented ; as ſaid is, 
then the Bailie > or Stewart of the'Regality, ſhill not have 
power to Repledge, bur he may fit with the Juſtice-genera', , 
ifhe pleaſes - ſo'thatiin effe&, by'this a&, there is dff=rence 
betwixt Eccleſtaſtick and Laick Regalizies z that in Laick 
Regalities, there is a Right of Repledging ſtil, as (aid is ; 
wheras Eccleſiaſtick Regalities have not this priviſedge ,” ex- 
cept they preveen the Juſtices z but otherwiſe , the Bailie of 
Regalicy may only fit withthem - Which difference ſeems 
to 
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tobe acknowledged in the:debate', at His Majeſties Advocays 
inſtance, againſt {everal Fore-ſtallers, upon the 26. of Zune 
1596, Andthus Mr, Fohy Preſtqun,, then .Depute to the 
Regality of map eanrgns was not allowed to Repledge ,but-to 
ſit with the Juſtzces, .in thetryal of lome Witches., upon,the 
29,.0f Fuly 1661, - The reaſon of this difference was , that 
the Regalities hay:ng. been only granted, in tavours of the Re- 
ligions Houſes which,were ſuppreſt, The Regalities became 
extinguiſhe with: them, and, His Majeſty having, ex gratia, 
only:renewed their Offices to the Lords of Erection, he 
thought chat they, were abundantly gratifled , by this new 
conceſſion, without allowing them the power to exclude his 
own Juſtices, incaſe of prevention:;-. and this.was alſo a fa- 
vour to the Liedges., in not troubling them with two Courts, 
Nor were the Lords of Regality much prejudged; for by this 
ſame Act, they retain the whole right to the Eſcheats , and 
Fines, even of theſe, who are condemned. by the Juſtices, 
And therefore the, Lords tound , that the Lord of Regality 


had right to _the,Eſchears of, ſagh, 250i, 99 emned, by the 


Juſtices , or Juſtices of Peace, the 22, of Fuly.1664, Eliza 
beth Sutherland contra Conradze. + 1o.that this holds not only 
where the: Juſtices fit with the Lord of Regahty; bur likewif 
where the Juſtices condemn withoux, the others conconrſe; and 
yet it may be urged , that fince the,;Lord of Regality ſery 
nor in that caſe, he ought not to get theſe Calualities, which 
are the reward due to theſe who do..;juſtice, and the Lord of 
Regality. his himſelf only to blame , who did not either pre- 
v9 .otfepledge. i: ri von 1 2 neg 
- Bailies of -Regalities may@likewiſe repledge from the Kings 
Lievtenent, as was found the 19, of Auguſt 1596, Andi 
is clear by the foreſaid Ad of Annexation : and likewiſe from 
any Commiſſioners appointed by the Council, as was tpund ja 
May 1568, And. from the Juſtices of Peace , in Riots ,, and 
Bloods:as was found by theLords ot Seſſion, Fly 161 7.rhough 
* | theie 
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theſe cauſes being of ſma]l moment , and requiring ſummar 

2nd unexpenſive cognitions, ſeem to require eafier., and1efs 

ſolema-rtyals in the -procedor , then repledgiations will al- 
low, And yet by-c, 11, - de appell, Find that licebat ins 
remimina appellare; nor can the-parties injured complain, 
fince they! might have made their application to the Lord 
of Regality + Nor ſhould their: errour :prejudge -his: juriſ= 
dition; | 

VII, The manner of repledgiation from any Courr, is, thar 
ether the party himſelf, iwho hath the power of repledging, 
or [ome other having a-Proctirator from him , compears and 
produces his Chatter of ErxeRtion; for the production of the 
Sealing is not (ufficient, ſeing that is but affertio Notaris : yer 
fomecimes without -production of the Charter, repled2tation 
will be {uſtain'd - becauſe it is notour that the repledger-hath a 
Reegality; as-in the Duke of Lennox caſe, 1637, Asallo, 
repledgiation will be fuſtain'd , upon production of the crimi- 
nal Regiſter, bearing, 'that it was tormerly ſuſtam'd to the 
fame perſons, May 1668, Ardncuple againſt the Commiſſt» 
oners of the Righ-lands: Yet it may be doubted, whether the 
produttion of a Lord of Rez1licies retour, will be ſuffcientito 
inſtrut thatthe hath a Regality- and ic appears ic ſhoule, ſince 
a retour is a ſentence, and (o is a ſufficient inttruction, till ic 
be reduced, | | 
He who offers to repledge, muſt find Caution of Ca/rach to 

do juſtice , within year and day-, upon the perſon whom he 
repledges, . andit the Judge towhom he-is repledged, dbth 
not juſtice within 'year and day, he tines his Court (as we 
call it) fer yearand day z, and 'the '"Crlrach (tor 'fo'the Cau- 
tioner is called) who hath , upon his becoming Cautioner, 
borrowed'the Defender, is in an-unlaw , and:che Judge from 
whom he: was borrowed , 'or repledged:, may proceed to do» 
juſtice,- as formerly: 'Skeen,' de verb, (i2,, The Pantiel likes 
wiſe,' who is repledged,' moſt find Cantion-for his own aps 
Ggg Ppearance 
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pearance before the Lord of- Regality , -to underly. the Lay, 
for the crimes laid to his charge, the 16; of May 1599, Patrick 
Mckalla, againſt the Regality of Lennox. | | 
No perlon can be repledged , except.he be. preſent at the 
Court, trom which heis deſired to be repledged : . for a par. 
ty, who 45 abſent., cannot. find Caution. to fiſt himſelt before 
the Court; to which he is repledged ; as was tound.inthe 
caſe of Armſtrong , who being -purſued for murdering, ſome 
Cuſtomers., was defired to be repledged by the. Earl of 4»- 
nandale , Anno 1666, Nor can a perſon he repledged at- 
tex defences are proponed for him + for this b-ing ,- reca{4- 
tro judicis, it muſt be, ante omnia, Propon'd, dum res et in- 
JE7ra, | | 
TU ITI,- When Regalities fare erected 1, | rhere- is a Burgh 
of Regality expreſſed therein z; and though that Burgh. may 
chooſe Ballies, yet the Bailieof Regality hath ill a cumula- 
tive juriſdiction with thoſe Bailies of the. Burgh of Regali- 
I > in that ſame way that other Superiours reta:n ſtilla cu-; 
malatiye juriſdition with their:Regalityz as was found the 
24, of Fanuary 1668,. betwixt the Baillie of Xi1/;mwre , and 
the Burgh thereot, This Burgh is oblidg'd ro maintain a ſut- 
ficient Prilon , not only tor Criminals , but for Debitors , by 
the 273. AH, 15. Parl, Fa, 6; Andall, Captions bear the 
Letters, to be dire&t to Bailies of Regalities , &c. - And, 
yet by that At, theſe Barghs ſeem cnly_ to be oblidg'd to 
intertain Priſoners , where there- are Provoſt, Bailies, and 
Common-good, Ngta, that: thele words -of that. At, 4y 
2be: Sheriff to Stewarts.gand Bailjes, of Regalittes \, are ill print: 
ed; tor: the word to thould be'gr, The. Lords likewife decided 
thus againſt che. Bailies'of Regalicies., the 7,-of Faly 1668, 
Hamilioun contra Callender, Ja:this Burgh all Courts muſt be 
holden, Yes deiengers are oblidg'd to. compear at any:pther 
place within che Regality. ,; ta,which they were exprefly cit- 
er AS: Had obieryes. in aCalt'y the 16, of CH orb 1622, 


Or 
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Or, if the Lord of Regality wis in uſg ro hold his Court elſe 
where, tor a confiderable time, withour interruption, the 
Vaſſals, or any other Defender, js oblidg'd ro appear therear, 
though'ir be not the place'defigrd ,. in the Charter'of Eredti- 
on, 25 Had, oblerves, 'December 1624, And if the paity, 
wha. is deſrred ro be Repledged, dwelt within- the Regali- 
ty, the rimeof the commitring of the Crime, the Repledgi- 
acion will be ſuſtain'd, though at the rime of his being accu- 
ted, he be removed without the'Regality :: 'as'was found; 
the 21, of November 1632, in the caſe of one FWeems. 


who was defired to be Repledged , '<0 the Regality of 
. Methwey, | 


Lords of Regaiity are oblidged to hold Juſtice-Courts twice 
2 Year, 3, Parl,.K, Ja, 2. Ad 5. and it they be negligent 
in cabfing reft and ſtolen Goods be reſtored, the Sheriff 
may tulfii cheir place, A#& 11, Parl, 15, Fa, 2, And when 
Eretions fall into the Kings hand , the Inhabitants there- 
of may be juſtified, id eff, judged by the Juſtices, AX 
26, Par, 6, K,F,6 but this AQ;can only rake place, till 
Stewart , or Bailie be appointed, For Reeulariter , the 
Kings own Stewatts of Regalities may repledge trom the 
Juſtices, 

A Lotd of Regality- cannot fit himſelf in his own Conre, 
but muſt adminiſter by a Bailie ,, who is ſometimes admitted 
by a imple Commiſhon , ' during his life, or otherwiſe he 
is admitted to be Heritable Bailiez which Right paſſes by In- 
ſefrment 5 bnt this Bailie is in Lands belonging to the King, 
and is properly call'd the Stewart of the Regality : rhough 
ſometimes the Kings Deputs in Regalitfes', are likewiſe call'd 
Bailies, asin the5, A&#3,Parl, KF, 2, 

I X. Lords of Regality cannot cite Witneſſes, without 
their own juriſdiction, but they muſt have'Lerrers of Supple- 


"ment for thar Office; though generally they may proceed 


in the ſame way that the Juſtice-General doth 5 bur they 
Ggg 2 may 
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may ex2t Caution-to enter as Law-wilt, from-the defender; 
after ſentence is given, as was found the 7, of. 0ober 1668; 
betwixe Mr, Fohn Preſtonn., and Mr, Fohn Pape , which 
ſeems to be a greater priviledge then.the Juſtices have , who, 
cannot preſently exact -Cantion. otany peiſon, for paying ag, 
unl2w, but,can ovly raiſe Letters of Horning upon the AQ of 
Adjournal, 

The Lords of Regalities have right to the ſingle Eſcheat of- 
rebels, living within their juriſditionz as alſo to the Eſcheats 
of .,all-perſons ,. condemned for crimes , committed by the In. 
habitanrs within their juriſdiction , albeit condemned bythe 
Juſtices : ttom which general rule , Hope in. his Iefler Pra- 
F&:ques-, excepts-only: the cale-of- Treaſon; but it maybe 
doubred , whether exception may' not.-be. likewiſe. made 
of all other Pleys .of the Crown , ſce ng the. Lord of Re- 
eality is no more_Jucge competent. to. theſe, then-he is to 
Trez{on; 

I was onceconſwited ; whether a Lord of Regality might, 
place a Gallows upon any page of his Vaſlals Land, lying withe. 
in his Regality ? - and at fitſt it ſeem'd that he might - - jor, 
wnaquaque gleba ſervit +. and what was: lay4ul in ſome part, 
was, where there is no reſtridtion lawſul in any part: burif 
there was-a -former - place fix'\d-upon by-cuſtome., I think the 
Lord of Regality could not alter the ſame, _ 2, If there were 
any..apparent defign of affronting the Vaſlal , 1 believe he 
copld not uſe this privi|edge z as it he did-offer to place the 
Gallows, at his, Vaſſals Gate, or at his Garden-door, or any 
ſuch places - for , where the, Law. ſayes,, that qui/zbet poteſi 
»ti jure ſus , it adds, *m10do-hoc nou faciat principaliter in amu- 
Iitionem alterize,, 2, Evenin other places , there is ſome me- 
deramen & decorum , tO be obſerved: and Idoubr nor, but 
upon--2pplication-to the Council , they would appoint ſome 
perſons to choaſe an indifterent-place : for evenin rheſe.ſer- 
vitudes , abi pnaqueque gleba [ervit z hog acciptendum 6 th- 
wviliter 
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viliter ( ſayes the Law) &: non judaice -. forifa man ſhould 
-2ntame.a ſervitude ofa-way to my houſe through any part of 
icy | his ground, yet 1 could not compel him-ro throw down his 
ho! Garden walls, or to ſuffer me to $0 thorrow his Corns, if 
29 | there were, or might. be another pz age found, though jxwere 
ob | nor {0 gear, | 


ye TITEE XIE 
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The eee of this office, and how it is conveyed in Scot- 
and, 

He: is the chief preferver of the peace, and ſo may convocat” 
| the Liedges, apprehend ſayers of £Maſſe, falſe. 
but Coyners, QC, 
ome | 3. Het not Fudge to the four Pleys of the Crown, . 
ſer 4. The way of procedure before the Sheriffs. - 
bi-Þ| 13s. Whether hemay juage whete no privat party complains ? - 
later | 6... 


any I, 


WH 2 


E - 


6. *Vre ſhould atten the Fuſtice Aires, E 
7s ; How he & to be puniſhed if he travſgreſ in his office? 


p , 4 5 | - * © Fa « þ 
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Frying oy thade with Gartherro King of Dey. 
mark, divided Envland, in Satrapias, centurias, & dens 
1145, and called Satraprama Shire, thar 15 ro ſay, a Setion or 
diviſion ot Land, from the word Shire, which ſignifies co cur, 
ſothara Sheritdom is a Juriſaition within the bounds of a par. 
ticular limited Countrey : It is called in our Latine ſtile, vice 
comitatus; and though moſt of the Shites in Scotland be ere. 
ed in Sheritdomes by particular Acts of Parliament, yer by 
an unprinted Act in Ano 1504, It is declared that His Maje- 
ſty may erect, unite, or divide Sherifdoms withour conſent of 
Parliament: And though his Majeſty ere a Burgh-roya], 
or Batrony withir the Sherifdome, yer they ſtil! continue to 
be under the Juriſdiction of the Sheriff, and they have a cumu- 
lative Juriſdi&ion withhim ; but not privative ot him, She- 
riffs in Scotlahd, axg efther duging lite,and-then the office paſſes 
by a fignatour, and paſſes the great Seal, or otherwiſe it is con- 
ferred asan heretable right, quosaſu, though it be tranſmit- 
red in the ſame way and manner wjth other heretable rights, 
yet becauſe it is 9erum jus incorporeum, it requires no ſeafing, 
bur albertall thefe hererable offices were upon goodreafons dit 
charged by the:44 A 11. Parl, K, F. 6, ſeing induſtria perſs- 
ne reſpicitar in judice; And albeit, K, F, 6. and King Charles 
the firſt, did defign to buy in all the heretable She: ſhips, and 
bought in many, yet there are many ot them -to this day injoy- 
<d by Noble-men andothers, | oe 
11: The Sherifts of $co71and; haves Civil and Criminal Ju-. 
riſdition, bur the [aſt of theſe, is ghat which we are only to 
conſider as peculiar to this Treatiſe,” S- 
The Sherift is it effect rho ſupreme Juſtice of peate, to 
@#hotii is miioly enttuſted'by theT ah the ſecuring of the qu!- 
EY * 


et, 
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et, and rranquilicy of that. partofithe Kingdom which :is fub- 
jet ro his Juriſdiction; and therefore though no othex perſon 
be allowed to ride withgathetingys of the Liedges; pet the She- 
riffsis , nor can he be purfued-faraconrocarian wpdn that 
2ccount z - ſe;ng -he may convocat at-his pleaſure' for teprefſing 
of enmules, and: upon many other accounts, as was tound in 
February 1664 betwixt the Earl of Seaforth, and:the Lairdof 
Bellingown, tor it doth belong co his office, todiſcharge all 
conyecations of the Liedges, and it they-retuſe, he ſhould con-: 
tigue his Court, and adyertiie the King,” K.'Fa, 3, Pati, 14, 
Act, 104, no a nd er Betart 4 gee 
Albeit, in ciw:libus,, neicher the: Sheriff; it gar Barrons , can 

hold Courts i» feraar,orchode, time dh vacance, Yer ih Crinii- 
nals he my hold Cours dying the time.ginadinge quiz pericis-: 
lum eſt in-maova,as is obſeryed by- Haddngtenn,the 19, Fanuary, 
1623, And Sheriffs has nor power to exadt: caution! trom'a 
MaletaRor to underly the-Law, for he cannor-praceed: except ' 
eicher che detendetbe cred, or;i depreben(us. in flagrant orimis 
ne,25, Mart, 1628, 1: 2.462 BY 9t01Þ2 P1352 4H lg 

The Sheriff is Judge competent tothe crimbat Witchecrafe, 
Quen Mary her 9. Parl, Ach. 37. albeit de: praxi; nance aſed t 5 
judge Witch-crate, but the-Juſtces, - Orludchas have a partie 
cular commitdion trom the Council, , TheyzSould: appreberit: 
the ayers-and-hearcts of Maſte, 4&7 5.8, riK $26 r1Amnt 
the ſtrikers - of talſe-Coyn,- F., 3..Pa. 3 ;8apo 1/8; but they are 
avt allowed by the Law expreſly.to procead-in either ot theſe 
cales 4, from which.it. may, be argued that they; are; not: Judges + 
competent | chiareto;c: for elle che;Ldw had exprefilipationed. 
them:che Same, ( & AY ears r/texcinſwadetius'o): They | 
ſhauld apprehend, puniſh and baniſh Sorners,"'F, 219P,6; rap, - 
22» Egyptians, F, 6, P. 1:2, cop. 134. Jddle-meny Fo; LP, 3. : 
rap, 66,/Shooters with es ALON 4\ wipby;- 
Fore-ſtallers; PF, 5 P,4;!:cap./29'1:Iraniooirens dt Neovant 
vkeep.ycnnd other Catack,: | Fo, EvPeg 2 rqpyofizgyh Jas; 


P are 
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«Par /12;c4p.:u29, The deſttoyers of-Planting, K, F.'6, p,5 
ia; Joo 0 | | | 
--"1 i; Sheriffs-may-at anytime condemn for /Blodd-weits, 
:bur che penalry.cannor' exceed fifty Pounds, * © 7 
- -2TheSherift nor- ao other interiour Judge, 'can Judoethe 
four Pleysofthe Crown, viz, 'opcn Robbery, Fire raiſing, 
:and ravtſhing/:of Women; and Murder,” Yet of old, Sheriffs 
imight. ft: uponSJaughter; itthecommigrers were atractht within 
-tow ty idayts thereatter'icap, 59, 4qu09, attach; And AT'8g, 
Par,\'6,F.1, Andit he be taken red hand, -he ſhould be exe. 
. cute by the Sheriff withir-that Sun, ibid. Andyet by the 28 
At, Parl;3..K,F.4, Three [Suns are allowed contorm to 
the old Laws; .-and-if the commntter-of the Slaughter flee, 
the Sheriff ſhall acquaint the :nexr Sheriff,” and f@ -trom one 
\ Judge to another, until. che committer-be-apprehended, and 
when he.is taken, he is to beſent back to thar Sheiiff 
where thecrime was committed, where:juſtice.is tobe done up. 
anhim;and it he be found guilty of Fore-choughr Feltony,he 
ſhall dye, therefore 47 89, Par,6.F4.1.Ratified 4428 3, Par, 
K. Fa. 4, with this addirion, tha 1t any heretable Sheriff omit 
his dury in proſecuting of this crime, atter this manner, he ſhall 
loſe his heretable' office for three years, but it he have only 
that office tor the'time, .heqhall loſe it:during all:chat crime, 
From which As; it'may beconcluded; thar the Sheriffs is not 
* only Judge competent to Slaughter, bue ro murder, and'both 
tothe one and to. the-other at any time, it he has either ap- 
prehended-the-perſon,--or has ex in-contizenti, done diligence 
torapprehending himy'burvhe $heriffis nor Judge competent 
ro tfiprder;though\commicred within his ju::{diction, except 
in cither of theſe.caſes; | i 
.-. IV.; The way ef procedure before the Sheriff, is by an A ſize, 
2ndahe Procuratar*Pis kyP is, purſner in place oft : His Majeſttes 
Advoeit, | Yet ſometimes theSheniff; or Barron may condemn 
:ypon'the-Bannels cynfeſkon, withoutan Afſhize, as at ob- 
| ſerves 
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ſerves, penult Zanwary 1622,-but if the party be preſent, the 
Sheriff canftoc condema him, as holden, 'pro confeſſo., though 
he reftuſero-deponz but eo caſs he muſt putthim to the-know- 
ledge of an Aﬀſize, as was found 24. Fuly 1633. Dictſon rone 
tre Halyday, And albeita blood-proven by conteſſion, may be 
puniſhed by an uvlaw of-ifty-pounds; yet when blood ispuniſh- 
ed upon contumacious -retulal co ſwear, the unlaw cannot ex. 
ceed ten pounds, 17, February 1624, | 

V. The Sheriff may purſae, when any:perfon compears and 
inſiſts with him inthe purſuite, bur-it the crime be purſued 
by way-of inditement without the concurrence ot any;party;the 

Juſtice general -is only Judge competent thereto -: Skrex 
verbs Sheriff, but that rule 1s too general, and-may admit of 
this diſtintion, wiz, that either the Thiet is caken with fang, 
and then the Sheriff may proceed to judge him ., 'though ns 
privat purſuer infiſt againſt him, Nor needs eherethree tangs 
for juſtifying that purſuic , Albeit Sheriffs now never pro« 

ceed,but where'three fangs are proved,Orelſe no fang is found, 

& eocaſs, the Sheriff cannot judge the thiet , except there be 
a purſuite intented at the inſtance of a privat party, 

V I, The Sheriff ſhould affiſt in all Juſtice Aires holden by 
the Juſtice General, or che Chamberlain, and ſhould -produce 
the verifications of all the Summonds which is made to the 
Jobs Air,and ſhould make provifions at the Juſtice Air, and 
his Clerks, whichihould'be allowed in the firſt end of his ac- 
compts to the Exchequer, and he fhould arreſt ſuch perſons as 
the Crowner cannot arreſt, and ſhould thole an Aſſize upon 
thelaſt day of the Juſtice Air,anenc the execation ot his office, 

4. 3. Parl, 14.cap, re2, andif hebe found culpable, che 
FER General may remove him from His office till the nexe 
Parliament, and put another in his place, to officiat in the in- 
reritm, $f, Rob, Bruce, ex lib, Sconen, related by Skeen, ibid, 
but much of this'is antiquated by cuſtome, for the Thelaurer 
fends along with the Juſtice = y perſon ſpecially commiſſio- 


- nated 
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nated by them, who defrayes the charges of the Juſtices and 
Juſtice Clerk, _ 

VII; Itthe Sheriff fafl in his duty, he was-puniſhed of old 
by.che loſle of his office during hislite, and impriſonment dur-. 
ing His Majeſties plealure, Sf, David Cap, 13. & 69, but now 
for. negligence in his office, he tines the ſame for year and day, 
and is puniſhable in his per[/on,and goods, at his Majeſties plea- 
ſure, Fa, 2, Par, 14: cap; 37, And yet the Lord Teſter, hi- 
viog ſuffered rwo Thieves negligently ro eſcape, and his here- 
table office of Sheriffihip, being upon that accompt taken from 
him by King Fames the fifth, that Decreet was reduced, 
for it was found roo (mall to infer the loſs of an heretable 
office, Star. Seſſ:onts, pag. 34, which is obſerved by Hop, like- 
wiſe in, his larger PraQtiques, 

It the Sheriff abſolutly refuſe to do Juſtice, he loſes like- 
wile his office, and is puniſhable at his Majeſties pleaſure, bur 
it he do injuſtice, he loſes his office, it it be herecable, tor three 
years; bur if it be not heretable, he loſes it during the time 
he was to enjoy it ſormerly, and in both cales he is puniſhable 
arbitrary in his perſon, and isobliedged to rejound the dam- 
nage 2nd intereſt (uſtained by the parties Izſ'd, X,F.3.P. 5. 
cap; 26, bur it he bribe, or give partial counſel, he forefaults 
his fame, honour and dignity, and is likewiſe puniſhable in his 
perſon and goods, K,F.5. Par, 7. cap. 104, It the caſe be 
difficult; the Lords of Seſſion will ſometimes Advocat the 
cauſe fromthe Sheriff to the Juſtices, as in the caſe of Thett- 
boot, purſued by. Conmadee, the Sheriff -deput of Inverneſſe 
againſt Makintoſh; And ſometimes - the Council will. diſcharge 
the Sheriff roproceed without Adyocating the Cauſe, tt they. 
find either the caſe to be difficult, . or the Sheriff and his De- 
puts to be fuſpected, 
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The Criminal Juriſdi&tion 


of Barrons. 


1, Inwhat caſes Barrons may judee, 
2, TheClerk of that Court needs not be a Nottar . 
3, Whether he may puniſh Theft , or Fire-raiſing, 


l, Barron, in our Law, is generally nnderſtoad to be 
one who is Inteft inany Lands, though not ereQed-in 


" a Barrony: in which ſenſe he has no Juriſdiction, but only 
"that hecan 'unlaw his own Tennent for Blood committed 


upon his own ground ,, as was found the penult of Fanuary 
1622, Fohnftoun againſt the Laird of Weſt-n5ſbit: bur a Bare 
r0n properly , is he who is Intett with power of Pit and Gal- 
lows, foſſa & furca, 

A Barron Judges crimes in the ſame manner , as they are 
judged by the Sheriff , and may like him proceed in time ot va- 
cance, to judge theſe crimes., to which he is otherwiſe com- 
perent, Bup.it has been controverted whether Barrons have 
been Judges competent to Proceſſes, tor penal Statutes, ſince 
the penalty there was to be applyed to the Kings Fisk , and fo 
ſhould be judged in his own Courg: but the Lords tonnd the 
3, of February 1674, _ oy were Judges. competent 
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to. penal. Statutes. , by the. conſtane. cuſtome of this: Ny 


Albeit-incxivil caſ6s , Barrons-may appoint Bailies-; yet 
Balfpur cap, 63, obſerves, that in criminalibus., no perſon 
below:the degree of a Barron, may fit upon Blood, ram pe. 
eritquenullo mode delegari poteſt;, exe 
cept there be an expreſs power given by the Soveraign tor that 


tefbus gladii eft;meri_i 
eff: &; as.in the caſe of Juſtices, and Sheriffs, who 


Ve POWs. 


er to. Depuct z. and char power of Deputatioa were unneceſſir, 


if-itzwere otherwiſe competent; 


IL TheClerks- ofall other Courts muſt be Notars, but 
the Clerk. of a Barron Court needs not. be a Nottar , and yer 
the Decreetofa Barron for an ualaw will be (uſtain'd , found- 
ed upon a confeſhon, though the conteſſionbenor ſubſcrib- 
ed, 25. is obſervediby- Durie, the penult of Fannary 1622, 
But by an Acof Sederunt, it isordain'd , that-no ſentence of 
any Inferiour Court, for above an hundreth Pounds , ſhall be 
fuſtain'd., except-it.be otherwiſe watranted, then by the con- 


fn of the Clerk, 


Albeitby the 75:A47Parl,6; &,F4, 5. the Barrons Precepts, 
(for. Snmmonds in thas Court is ſo called) thould beexecuce, 
as.Summonds. before the Lords, and Coppies ſhould be lett, - 
and- they, indorſed upon , yet the 11, of Faly 1634; Hay, 
againft: A 5rth',, it-was found , that executions by a Barrons. 
@fficerare valid; though netgiven in Writ; and that the ſame 


axe probable by. Witneſles._ 


- HI: A Barron having power; may judge of Theft, if the- 
Thiet be taken in thevang , quen, attach. cap. 100, where it is- 
Staruted: that baro qui libertatem-habet de ſock , & ſack; toll; 
beam poſtunt ſudivare furem ſaſitum de alique furto.manife- 
ud hebband:;. & back beirand,” de praxi :- Barrons: 
do: not punithSlaughger, yer it-may be urg'd, that they have 
pomer to:doſo-: becauſe, x; The power of P:tand Gallows 
wogld impore,, the power. of judging life and death., 2; by 

: | the 


fac ficut ha 


The Criminal Furiſdiftion of Barrons, 41g 
the 77. cap... quon attach, emnes Barrones qui habent furcars & 
Foſſam de latrociuis, de hominis occiffione habeant furcam, id 
eſt cariam,, as the marginal note bears : and by the 1 ;, cap, 
Leg, Mal, 2; It is Statute, that. MaletaRors;,. who hold of. 
Barrons, may be condemned atter che ſame manner, that other: 
MalefaRots are, except in the four Pleys of the Crown, in- 
which , Barrons have no power z. from which itmaybe very 
clearly inferred , that quo ad;. other crimes they have , nane- 
exceptio firmat regulam in non exceptis, 3,. By the 94, At, 
Parl, 1.F{.2, Icis- Statute , if a mnbe ſfaininthe- Barrony, . 
if the Barron be Ihte't-with ſuch-freedomr, he:may proceed as 
the Sheriff doth, And albeic Hope in-his larger PraQiques, 
obſerves,. that theſe words of the A: ( if he be Infeft with- 
ſuch freedom ) may. receive various interpretations ; yet ſee- 
no.;nterpretationthey.can ny wk ry except this,. that: 
theſe words are meant, . it he have the Juriſdiction proper and: 
competent-to-a Barron , which is Pit and Gallows , yam 
verba generalia interpretanda. ſunt ſecundum [ubjeitam- maice- 
YI4,. - 


Albeit-wilful Fire-raifing be one of the Pleys of the Crown, . 


| yet a Barron. may. cognoſce upon , and ny the raiſers of 


Fire raſhly., within Husband Towns in the Barrony,. F; 1, 
Parl, 4, cap..75, The words of which Statutes , are, it. Fire: 
happen within Hasband Towns of Barronies, we leavethem: 
to be puniſhed by their Lords, in-like manner , as-Balliffs in- 
Towns do.within Burgh: ;5- in- which Att, by the word, . 
Lords, are meant Barrons, for they are in ſeveral Acs- 
of. Parliamenc , called .Lords- of their own Land, . or. Bars- 
rony., 

A Barron may .unlawfor abſence, for ten Pounds, bur noe* 
above, and tor. blood , . he-may unlaw: for fitty Pounds ,. but: 
net above. . 

T.1-T LF 
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VITLE XIV. 


Ot Juſtices of Peace, 


————_— 


; Ur Juſtices of peace, were called Trenarche, 'which ſigni+ 
| fies in the Greek, the keeper of the peace,irenarche erart 
ui ad provinciarum tutelam quietis ac pacis per ſingula territg- 
ria faciunt ſtare concordiam, dicebantur etiam latrunculatores, 
ſen latrowum expulſores, Their Office was to apprehend 
Rebels and Thieves, whom they could only examine, and 
ſend rothe Preſident of the Province, but could not judge 
them themſelves; their office is more tully deſcribed, 17b, 10, 


Conſtables called by the Greek Lawyers, 159d uwkra, 


amongſt us by K. F, 6. buc their office having fallen in deſue- 
rude, it was revived by 38, C44, 1. Parl, 1, Sefs, K, Ch, 
the 2, 

By this Adt they are allowed to-meet fonr times in the year, 
and to adjudge of Servants fees, and of mending the high 
wayes, they have power to puniſhthe cutters and deſtroyers of 
Planting, green wood, {layers of red and black Fiſhes, makers 
.of moor-burn, keepers of Crooves, wiltul Beggars, Egyprians 
and their receptors, Drunkards, prophaners ot the Sabbath, 
2510 all which His Majeſty promiſes ro give them ample come 
miſſions: and to'the end, their power may not prejudge any 0- 
ther Court formerly ereted, it is appointed by that AR, 
that fajeeen dayes ſhallexpire after the committing ot the taR, 

* tor 


C, tit, 75., but to ſpeak properly, /atrunculatores, were our | 


Juſtices of peace, and Conſtables were once fully ſettled * 


Of Fuſilces of peace. 421 


for which the commitrrer is-to be conyeened, Which interval 
js given t9 the Judge competent to do diligence, and if he omit 
the ſame during that time; then the Juſtices may judge the 
ſame, and one Juſtice has power to bind the party complai- 
ned upon, to the peace, under ſuch pecunial Sums as he ſhall 
chink fic, and that either at the inſtance ofa comp?ainer, who 
ſhall give his oath chat he dreads harm or the Juſtice himſelf 
may <xa& the ſum, though none complain, And it any perſon 
bein? charged to make his appearance beſore the Juſtice of 
ace ſhall refuſe, it he be a landed man, whoſe rent exceeds 
a thouſand Merks, or ten C halders of Vi&ual, then he ſhall 
inform any of his Majeſties Privy Council, or if hebe a mean- 
erperſon, he may cauſe bring him by force betore himſelf, 

It the Sheriff, or Bailiff condemn any perſon in blood-weir, 
or any other pain, but not proportionally to the offence; then - 
the Juſtices ſhall inform the Privy Council, that they may- 
take order therewith, but if thete be no ſatiſtation made by. 
the Sheriff-or Bailiff to the party, the Juſtices may modify a 
reaſon1ble; (atisfaction, 

It the Sher.ff or Bailiff do by colluſion, clear the Delin- 
quent of an Aſſize, the patty once cleared is not to be further 
queſtioned, bu. the Judges are to be puniſhed by the Privy: 
Council, 

The Juſtices of peace ate declared Judges competent to all 
Ryots, and breaking of peace, it the committe:s be under the 
degree of Noblemen, Prelats Councellors, and Senators of the. 
Colledgeof Juſtice, who may reter the Summonds to the par=- 
ties oath, if he be perſonally Summoned, and thereupon hold 
him as confeſt,, hut it the Summonds be not perſonally exe- 
cute, then the defender is to be ſummoned of new at his dwel- - 
ling houle, . and theſe two citations at his dwelling houſe ſhall 
be equivalent to one that is perſonal : it the committers be 
ibove the toreſaid quality, then the Juſtices, though. they: 
'CANNOf 


_ 

22 Of Tublices of peace. 

' cannot judge them, may for preventing of Ryots, commani 
-them to'find.caution for keeping-ot-the peace , -andtocom, 
pear before the Privy Council, and though:they compear ngy, | 
yer whatever breach .they commir inthe interim, ſhall þe 
repute 4s great a contravention , as it 'they had tound. cau. 
tion : At theend of every quarter Seffion, -the Juſtices of 

eace, ate to ſend to the Clerk of the Council, a Catz. 
Jogue of all ſuch perſons, as they either have. committed, or 
have under ſurety, with a ſhort abreviat of the cauſe thereof 
( which is that which the Civil Law in the former Title cals 
tranſmittere cum elogis) t the end that the Council 
;may determin betwixt and the quarter Seſſion what {hall be 
-donewith them, 
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| andof theſever alin-ploym —_ | 
of the Offteers of that. 
- Court. 


I, Who were Todges to crimes ju Greece , andat Rome, 
2, The |uriſdidtion of the Fuſtice Court with vs, 

3. The power of the Fuſtice-general , and Faſlice- deputs, 
4. The Office of Fuſftice-clerk, 1 96 
5, What Aﬀtons are peculiar to the Faftice-court, © 

6, The Macers, , and Crowners of the Fuſtgce-court, 


T, LL Natiohs have comicted the cognition of crimes, 
: A to. thewiſeſt of their Judges, becauſe our Jives are 
-our greateſt ;cqncern,, and if the Fudge erre there, hiser- 
Tour can ſeldom be repaid, The, Athenians had the Arey. 
Page for their Criminal Court , which wasthe moſt famous 
Court, =-s the-World, of whom the Grecians utd vo\fay, 
Per age O weve Tar egrrTeyETur Exxnn, Andthey judged Homſ- 
£ide, ina particylar place, Tree, it was very numerous, 
and the 401-y + aſtigute by Solop , tor judging crimes, wert 
Lkewiſe 30, At, Rowe, TOY judged all the crimds 

; | { 1 1 : 104d # eÞ! "nw 11) c tac 


424. Juriſdiftion of Fuſtices, andtheir Officer, 
that were committed within the Town, . &-41tra Centeſimun, 
lapidem, and\he Broconſuls , and Preſidents, judged crimg. 

the Countrey, But the prefeiFms pretorio , prefettar ay. 
ruſtalis, Comecs|Orientis, & vicarius prefeitipretorie,- had al. 
- The Juſtice Court with 'us, had for its, Members; the Jn- 
ſtice-General,, the Juſtice- Clerk”, the juſtice- Depurs, the 
Clerk-Depute, the Dempſter, the Officer., and the Ma. 
cers, 

IT, The. Juſtice- General: is: conſtitute by a Gift under the 
great Seal, either ad vitam, or by a temporary Commiſli. 
on,. but ſtill under the great Seal ; his Sallary of old, was five 
Pounds tor eyety day of the-Juftice Air, /eg:» Malcol, cap.:1, 
mum, 3,1, but now it is atbitraty , and the ordinary Sal. 
lary , by his Gift , is two hundreth Poynd Sterling, tg 
be uplifted by -himſelf , - our of the Fines of Courts , and 
zf he cannot attain to'payment.that way , out of the .Exche- 

ur, | w 
" The Juſtice-Court of old, was the only Soveraign Court 
of the Nation-; and had then 4 great part of rchac Juriſdidi- 
6a , which the- Seſſion hath now4y for they were Judgesto 
Recognitions, Brieves of. Mortanceſtrie, Diſſaſine., Purpre- 
ftare , and diſtrictions for debts, Reg, Maj, /1b, 1. cap 5, 
num, 2. lib; 2. cap, 741quon; att, ap, 52. & 53,.116,7, 
64p,28,' Andatter the conſtitution of the-Seſſion, they te- 
main'd {t]1:Judges to Perambulations , and Brieves were di- 
reed-in Latine, for tryal thereof, and the reaſsh hereof ſeems 
40 he., becauſe as the Civil Law oblerves, ad arma curritur in 
finite regunds, and the fitteſt perſon for'compeſeing ſuch ty- 
.mults was the.:Juſtice-general-4 +but now the Sheriffs; and 
Lads of: Seffion cognolce ſuch caſes 4! 'andT having cauſed 
Fajfe an :Advocation from the Sheriff of Tiwidale ;-ar the in 
MNance of ſome Fedburgh men,” td the Juſtice-general / ex hu; 
Kapite,, the Lords would not ſuſtain the Advocation, but - 
mize 


cent, 


4 I11 2 


Yuriſdiftton of Jubtices, and their Offictrs, 435 
mitted: the caſe back ro the Sheriff; whom they. found alſo. 
competent', ſo that ſuch:Brievs may: yet,be direRed ito che 
Juſtice general-;-rhoughihe:have- not a-privtive juriſdiction 
therein, | 17>. = 
111. I'find: the Juſtice-general, : call'd the chief , Juſtice in: 
alche Regiſters; Annr5,:1637, ang'1638,.and the principal; 
Juſticiar,; Anpw.D503, 'F he: Juſtice Deputs were not limicted - 
toany definit aumber., but wſually they were'two,, and have 
exch a penſion from His Majeſty, when they were conſticuce, 
by a Gitt from him, "which: paiſes'the Privy Seal only , and” 
theſewereſtill-call'd «His Majefties Juſtice- Deputs, andare 
not Deputs to the Tuftice-general z - tor-elſe they could nor fic 
in judgement with him.as they. do., ard-in effe& they have am. 
equal power, :and*voice with him : - bat when he makes a 
Deput, he ſhould not fir with him, «2am delegatine non-ſimnl 
concarrit, And Ti find Mr, Alexander Golwil , call d inhis' 
Gift, General-juftice-deput, which 15 done-to.denorat the uni- 
verlality of the:Juriſdition; and todiſtingutſh them trom Ju-' 
ſices in that part , fach as are theſe Noble-men, and others, 
who have the power of Juſticiary over their own Lands, . And 
ia. Bin»ies.caſe., 'the Lords having remitted him robe tryed by 
the. Juſtice-general - and his-Depurs; the Jultice;deputs dee. 
clar'd., that they accepred only ot the remit, . as meaning they 
were His Aajeſties Juſtice-deputs -: and when His Majes 
fy: dire&ts any Letter 40 them , the directs it.;to-our. T1 Us, 
ſy.and well beloved -Cozen. and. Councellour, to jour tru-, 
ty and -well' beloved:, 'our Juſtice-general, and,,J uſtice-de- 
puts, , 3-20 ole is hromb fl 
., Of old, I find there were eight. Jiſtice-deputs, .The Ju- 
ſlice-depurs had formerly 'the; priviiedge atebcing Preſent at 
the Council, which was very fit, becauſe many criminal hs 
comes in before:chem,1and:they retain ft:1:;the ,privizedge 'of- 
being Prefent ar Parliaments - 'they: were call'd; at!ar pg77 jus 


ſuciarit,, 'quon,' | attach. 'c, 61, :& as, Re; David. PWC! 


ay, 


. / 


: | | . ""_ 
436 Furifdltion of Juſtices, and their Officer,” 
Iss.. -By-the't;,- Articte of the Regulucion,, 3. Sefivr 2, 2p, 
h\d. Vie Office bf | Jaſtie-dopttss ſuppreſs, and Eee 
the Lords of Sefisnare adjoined:rothe Joſtice-general , aad 
Juſtice-clerk, fourof the number being a 2«orum, except mt; 
Juſtice Coutts. , becauſe then the Juſtices are divited , ahd 
r#6-.nizy bes Dvorvht;- their preſent Habic: is Scatler,bdor- 
ed with whit ; 44 this] inde Kitigs of old; had w2ſfw. 
[oY pureim ſell ulbi biibtys hot nihil wdirixtam,. Perron, de ms 
giſtr, Rom: page 594. 1G 7 
1V:, The Faſtice- Cletk hashis. place from His Mujefly'vy 
2Gitt-, unde thee greatSeal , with'power toappoine Depuy, 
f6r whom Heſſhat! bs anſwerable, -and-is Qall'd 1n-his Gitt, 'cle- 
rfeus /nbſtrie wſtiviarie'; but whether -rhie!ſuſtice-clerk beg 
udoe , 'ora Clerk'only , las been doubred; and: thar heigy 
age; appears not only rom our mviolable preſenticuſtome, 
wherein he fics and prefides, when-the juſtice-general is not 
preſents, und takes precedencytromrhe erhet;Juſtice=depay, 
bit likewiſe by the '84:- 207 11. Pard, F.'6,' expencesare or 
dined to be modified , to theparty cleanſed , by the 'uſtice, 
JuRtice-clerk., 4nd their 'Deputs., i ſeu ;1a2/f, chat modilice- 


elon'of experices,15)aidicial fencente;aridaſty's acrmarpuriſaigt;s. 


ODU Puri ſelrtthd tay tas explibaripoteff. per] udicemornon perace 
fiarivin Ye reftr entdiriim.. As torhereatorrof the name. ot ju- 
ſtice-Gletk-, #r-is/feceived:by. Tradinon., that\becauſe clexci, 
or. C hiitch-mien' of 6kd eould nordic on Criminal Cours, »(e. 
ing the2Liaw. gives: them, Yr, drapartnsy. abboodiers jutildi- 
Sion, thterckove chey wwereallim” dronominat a! Clerk, who 
might repieſent-rhem z who-was therefoje called , yon cleyjs 
es juftitiarii , the Qlerk of 'rhe Jaſtice:Comr;, burjuſticic- 
ris dHerichs;, 'yebichis- ſeems. 'n groundiets conjectme,, tori 
fo Munidpal Law, -could/Churoh+men fitupon, blood ;/ aut 
therefofe:couldwor | Depur; thiuinfacitiperration., furitpt 


fe, «nd whactieceſſiey wasthere.; 1 formthieir i havingian jnrercſ 
afthe criminal jucildiition, xagyo ovidence thatihe was:Glonk 
| 6 11 of 
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SY portion of Jurfices; avid their Offcerts 427 


ofthe Com: the Clerk' whoofficiaes, bath his/placeby 'De- 
patation-from _ hm rm Depet eps owe rape 
clerk y. no? co2ld& todepnr Clorks,:.cxcepe I 
T0 But I believe this-invafiom, thas:beendneds' 

«clerk , wpon:tharQourt, atver he iwas;areaced.an wy 
ker of State > but eo (otve rhis doubt, my Lord Reniovs,Y. 
his admiffion;, is townd.,, by: Adtuof theGontbComcd ,  £Qs 
be a Member ,. and one of the Judges: of the Juſtice:@qert,; 
1nd ro have 2 'Vote There,, - rhe -1vO,of )Beetraberm2ids 3] wnd 
(ow he (irs ifs. the Juſtice-generasChair ,; when _ ab 
lent. 

The J ofticeComthine 2 Seal, whichotheyanpen ao jpubs. 
lck Ads; und: 5 keptby.he' - Jufticecle-{-depys,2 (Ehiw 
Depuc isadmitred by the Juftice clerk: bby way pf Commits 
hon, giving him power to be Clerk, ©0.All Cowts, holder 
by His Mujeſties Jultice-generd) , wor Deput', or anyliaving) 
pireitalar -Commulfions,;: citherar Saihurgh, 207) ctie where 4. 
ad rherefore no juſtite: Towt: , -eitherh(ln; chebbider: ror: 
dlewhere,, is lawtul';- exmepe ivbe ſervedeeitherlypiche Ja 
tice-clerk-depur , .orany having Commiſfrantrom him] dd 


Wſecms, thar of old, the Write:s to the Stgnet,: did:wic to 


mrive. criminal Ivemers;; — — — ————_—_— 
k&ſthaged dy.rhe39\ Fo Parl Fin, 5, And eowythpagh 
Writers:to the Signermay rheOforibe be [dre ative] it 
ice-<clerk-depur: comog by wrie che celiverance apontheBilh,; 
and receive caution, Andithergtazre :bemrivs (pponatre; Bild ; 

ſrverty ſound ;, and ſubſcribes the famine, His receiving 
caution is 11kewiſe warranted » by the 78, A 6, Parl, 


74. 4 
ny The Juftices are only-jus 
which are call'd placita Corone, the Pleys of the Crown, which 
ae tour with us, wiltul Bire raiſin , raviſhing of Women, Mut- 
Pl id Robbery > OrReit, l. ' Maleol, 2, cap, 13. and the 
cognition of __ belongs not ro Burghs /eg, barg, c, 6, not to 
no 


; » IVA * -F>, i T5 0 An. + 
438 FuriſdiFion of Fuſtices, and their Officer; 
-no other-inferiour Courts, «on, Attach, 5,56, leguntur, $, 
Alex,c; 14femina efferciats affione raping, & mardrum; 1 Me 
lintasiriſtit.\cur; paris'part Fc; Þ3,;obſerves,':tbatim France, 
three crimes belong ro'the:cognition of the High Juſtices, wit 
ful Fice,raviſhingof Women, and Murder:y morcan any other 
Judgg ptoceed to > judge theſe Crimes, | ' except they be particu: 
lady warranted byzGitt from His.Majeſyy 0 that _ Ste 
yerb, murder, F992 36 227 2113 19 96.9 ns 

:V IL; Phe::Juſtice Court has its Macers ,'10 which they In 
| not ſtenred'to a particular-numberz and. though of old amongſl 
the Romans, a purſuer might Fel his privat authority and torce, 
draw;the Hefender before c : 119 jurupere, tele tiihi, 
which they:-þorrowed from! oh Gretiuns, as they did moſt of 
- their:Law,, (for: Demoſthenes, theis grear Lawyer , tells us, ij 
Oraty tal aptrorgarss ww; uv Era TET0 $49 HONTHs of us SG Ste Tow your, 
-&c, Yet ordinarly ;'everthe Greciaps badithetr. c:yzzyoyev; |, Ot 
Apparitots> (as the Romans: call'd:them-);*"who were-the ſame 
: with. out Macets ,11.qui-wolentes :wurabant yernſantes 'urgtbant 
The Mace'ufed by. theſe with us-in-the aſtice/Court , isan 

[tron Rod, :which was the ſymbol of power, as appears by the 
| 01 werſe 2.'P|, 

The Coroner was'an Officer, who ropk inquifition of, Mur- 
Feeney Pot mars populi; the Laird'of 'Ednam was the hezetable 
Qoroaerin Scotland's; - bur: this Office /1Sabſoler now, except 
at Juſtice Airs, where the Coroneryet preſents all Maletactors 
and: takes rhem.co, and from Priſon,-  / ; 
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" The JurisdiQion' of the Juſtices overr | 
Souldiers, andof Mis 
litiary Crimes - 


—— 


POETIC ns —_—_—_——_ Co 


1, When are'the Fuſtires Fudees toSouldiers,. 

2; Adebate concerning free quarter, 

3: Haddo's caſe, 

h, Sometimts Commiſſions art granted for trying Souldiers, 

5, ' How deſerters are-punilhed, Fa 32 164119; 

6: Who were Fudes competent: to Souldiecrs amongſt the'Ro-) 
mans, . | | F 


4 


L' A Lbeit' Souldiers ſhould'bei tryed by-a'Conte mtrrial; 
- £ Afor crimes committed by-them ;*'- in 4Miitaty capici- - 
ty, asdeſerting their Colours, reſiſting their'Officers, &7, yer 
when they comm:t other Crimes, they are lyable ro'a'rryal 
detorethe Criminal Court, '''For as'Yoe?, oblerves, delit#a-mis 
tum ſunt vel commilnia,” wel propria; lib,-2::de rewitir; © fnd 
thus Frexch, anditwo other Soultierg under! Mo#$a7 in the” B a5: 
gr Gariſon of Lezth, - were put-to the knowledge of: an'in- | 
queſt, for killing a Burgeſle of Edinburgh, albeit Morgan, offe- 
red to repled8&e them, Fannary 1662. andiyet A ajnor666; 
theJuſtices would not proceed againſt ſomeGentlemen, ot the 

augh» 
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flaughter, becauſe they were both Souldiers, but it ſeems 
the Crime ſhould haye been tryed before the Juſtices, (eing 
The crime, and natygheperſoasdetermin the JuxiſdiRions, and 
their Crimes was only a Combat, which is no ſpecifick ctime 
to Souldiers: and this.is conform to a decifion, Nowemb, 1629, 
W here, Captain Anace haying þcen purſaed tor kiljng Caprain 
Hamiltoun, didperitionthe Council, ſhewing them that chis 
crime was. commizted in. Flanders, 199d that he wasSafſlo!1zied 


therefra by a Council of Wax, _ upon: which probation the 
Council commanded he Yes We Burt Sir Wi!l:.un 


Bellenden being challenged betore the Council, tor many Ry. 
ots and Crimes committed when he was in the Weſt, the 
would not remit him to a Council of War, albett that decli 
Nator was proponed, Auguit 1667, And Militia Souldiers 
were judged by che, Juſtices; for Murdg: committed by chem: 
in the ex2cution of other Ofkcers;commands. the g. ot Fcb14- 
ary, 1674, x 
11, The moſt. cenfiderable Milicary gueſtions, which | 
remember in all che Adjournal books: are firſt, that which wa 
debated, 5. Deawnk 1666, thecale wherof was fore welt coune 
trey men had formed themſelves in an Army, and were declz- 
red Traitors by the Council, and being rhereatrer beat at 
Pentland hills, Captain Arnot, Major Mackulloch, and 
others, mere tken; by ſoment his Majeſties inferiorOffcers, 
upon quarters aur being papne)led befgre the Juſtices, a5 Trai 
ets, it was alledged 405 them,thar they gonld nor. þe pur tg the 
knowledge of an inqueſt before the Juſtices, becauſe rhey hy 
wing heengnodelied inan my, andeaken in the field Hghting | 
258auldigrs, they þehavedco-be judgeg.by che Milituy Lay, f: 
aud by thee Law, [uch as ger. quarter in the field, areby that 
quarger ſecured thetin tor thearlives, and cannot be hereakenr || 
gquarelled, Towhich itwas repiyed, phat gherecan be no quair i. 
ter; be where chee.is a $6/4un jufurm, 26d, 15 i5,60 Gs w_ 
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her , nor form of the Army, but the cauſe that makes bellam 
juſtunr,and publick inſurrections of ſabjeas againſt thetrPrince, 
are rather Sedition, then bel/um; and theſe infurreti6ns, being 
Treaſon, "none can remit Treaſon but the King, and therefore 
quarter could not be equiyalent to a remiſſion, ' but all the ef- 
fect of quarter inthis caſe, is to ſecure theſe who get the ſame 
from preſent death, To which it 'was duplyed, that all who 
got quaiter from any who are authorized tobe Souldiers, are 
by that quarter againſt chat authority from whom thele' Soul- 


| diers derive their power, and thele who getthequarter, 'are 


not to diſpute, whether theſe Souldiers had aſufficient power 
to give quatter, ot whether bellum be juſtum of injuſtim, tor 
that were in eff-& to deſtroy quarter in all caſes, and to'make 
all ſuch as take up Armes, to be deſperat and irreclaimable; and 
thepower of giving of quarter is-naturally inherent in all Soul. 
diers, as ſuch : and as the Council, ' without expreſſe remiſſi- 
on trom the King, - upon ſubmiſſion might hive ſecured their 
lives, ſo might Sovuldiersby quarter, for' they have as thuch 
power in thefield, as the others at the Council Table, '2, 
Lawyers are very clear that quarter ſhould be kept, though 
given to ſubjes,whoare Rebels, Grotins /ib..3. Cap. 19, where 
atter he hath fully creared that queſtion, Ze de lerogds, CON 
cludes, , that fides data ettam perfidis & rehellihus [ubditis cff 
ſervanda, And this hath. been obſetved-in the civil. Wars, 
n Hollengand France, and by his Majeſty, and his Father ar 
home, during the late troubles, 3,, ' Quarter is advantagigus 
tothe King, and {6 ſhould be kepr, for, theſs who were ken: 
might have killed his Majeſties General or Officers, and by gi- 


ving quarter to his enemies,. he redeemed his Servants; andif 


the only effe& of quarter, were to be teſeived..to a, publick 
tryal, none wopld accept quaiter,... ou ja 
© Notwithſtanding of which, reply, the defence was repel- 
ld, and the Pannels condemned,.and thereatter.execute, ... 
The ſecond queſtion was, -that.which was: debated in #7a4- 
: 31! 1K =, 454 1hil v7 aves 


> 432. The Puriſdiftion ofthe Juſtices 


dg's :caſe, 16, March 1642, t- which time thar Loyal 
Geacleman. H adds, being purſued, tor killing Mr, Fames S14l-. 
ker, Servitor to the Lord Frazer, he alledged that the ſaid Mr, 


Fimes was killed in the open field, ina conflict berwixt. the 
Convenanters, and Ante-Covenanters: All which Ads of 
hoſtility . were - remitted by the pacification,, To which, 
it, was-' replyzd ,, - that the. Pacification.. did only ſecure 
againſt | ats of hoſtility, which were done 2 furore belli , but 
this was a privat murder z for.the ſaid Mr. Famer ha 7ing been 


taken a Priſoner, Hadd? did come up to him; and asked whele- 
fervant hewas, and hea:ing that he, was ſe1vant to the Lord: 


Frazer, he ſaid, your maſters man is the. perſon that I am ſeek: 
ing, and chereupon . ordered to kill himy, which' was accor- 
dingly.done.; by which” it clearly appears , . that this was 

rivat murder done in-cold blood, and upon premedirat ma- 


ice, and Mr; Fames Stalker, being a Prifoner, any who killed: 


him, was-liaþle for his murder, ex.jure militarj, and the paci- 
ficarion.could no more. detend the committer, then jt he had 
gone intoa priſon.and kilted a priſoner, or at he had committed 


2a Rapt upona woman; likeas Murtderers.are expreſly excep-. 


ted from. the picification,. 2. Hadadowas no general perſon, 
and. ſo could nor give otdet for his execution y . and ſo the kil- 


ling of the defynt was not warrantableby.the Law of Armes, 


To which, it. was-duplyed, that-the pacification. did ſecure 
againſt all deeds whatſoever done upon the field, by perſons ene 
gagediin either parry, © without debating, whether the geed 
wis lawfully or unlawtully done, ._and-the occaſion, and not 
the manner-of kitling;is to be conſidered, Andas to the man- 
ner, it is anſwered, that Mr, Fames had never got any quater, 
ana ſo was not a' Priſoner in War'z and theretore might have 
een killed by any engaged inthe -quarrel, whether. general 
*perſon, - or. other, -"Bprthet;uthis,.. the ſaid Hadds did comy 
mand that- party which was equiyalen..to his being a general 
perſon; . and albeit the pacificacion cid exprefly; excepr mur- 
ders,. yet that behovsd only: to-be interpret of ſuch murders, 
| og as 


\. over Souldters, Ke . 4 
a5 had no contingency wich-the troubles ,;nor: were occafion> 
&d by them -* this- debate was not decided, but wastemitted 
ro the Parſtament z - and that-worthy Gentle- man executed, - 
forrifing in arms-againſt che Eſtares of Parliament, _ 

I TI, I find ,-that-there was a Commiſſion granted by the 
Parliament, -in 42011644, to two Bailies of Edinburgh, to 
fit, and hold:juftice Courts , -upon ſuch Souldiers, as were 
tunaways , and that upon this Commiſſion , Fames French 
was condemaed by them, for running away from his Collouts, 
contrary to the A of Parliament 1644, and was hanged ac- 
cordingly, 'From which, thefe oblervations may be made, 
1, That che:Juſtices are not Judges competent to crimes, 
that are meerly Military, 2, That we have'no ſtanding Law 
for executing runaways, beſide the Martial-Law;z nor was 
there any Law founded upon'this inditement , except the Act 
of Parliament 164.4, which is now abrogat, +3, Ir is obſerve- 
able, that one Mr, Alexander Henderſon , as Procurator Fil- 
cal, and not His Majeſties Advocat, was here purſuer, From 
all which, it ſeems'ſomewhar ſtrange, that this Proceſs ſhould 
have been inſert in the Adjouraal Boaks, 

IV, But albeit deſer ters were here puniſht with death; yet 
reeulariter milites gregarij, or liſted Souldiers, are only puniſh- 
able in time of Peace , with degrecation, - and-in time of War, 


£ with deacth., becauſe rhe hazard is then. greater, \l. .5,- S, ts 


f.de remilit; and by that Law they may.be.killed by any man, 
lib, 2, Cod, quando liciat. unic, -6&c, But this arbitrary killing 
$not now in uſe, as Yoet de jur, militat, very well obſeives, 
{f (uperiour Officers leave their charges, they commit Trea 

lon, /. 2, ff, ad leg, jul. majeſt, vid, tit, Treaſon, | 
V. Conſtantine, having extinguiſht the Office of prefeitus 
Pretorio , who was the Supream Judge in all Military caſes, 
The Magiſtri militum ſucceeded, and were ſole Judges of all 
crimes committed by.Souldiers, both ia Civil., and in Mili- 
Kkk 2 WEST: tay 
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tary cafes, . and if 'Sonldiers had-offended;” the Civil, Magi. 
ſtar might haveſecured, bur he was'obledged to remic them, 


FiteC. de remilit, Ps ST Om. 
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1., Advorations deforied, 
2," Ne cAHdvocation from the Fuſtices, ' 
3. How Advitations are Yaiſed from: inferiour- Courts, and Þ |; 
' "the forms thereto relating... 
&. Theordinary Reaſons of Advocations examined, O 
5. Whether the Fuiices are proper 'Fudges to their omncam« || 
petency,.. | | >. 


. ; purſuie,; from an interiour,. inc omperent judicatory, t 
' toa higher, and moje.competent ;: and is the-ſame thing with Þ @ 
uy 


L.:; AA pune, is the away calling of an intented cauſe, or. xj 
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os, that recuſatio judicis , was with the Romans', andisby 
the Dotors\, call'd advocatio, or evocatio , 'which is by them 
defined tobe, /itis pendentss coram inferiore ad'ſuptriorem abſ- 
que provocatione fatta tranſlatio Gail, lib, 1, obſ, 41, num, 7, 
and is founded upon'cap, ut noſirum de appel, '& 1, 1nd, ſolus- 
tw #, dejud,” WL 

F Their is no Advocation-raiſed of purſuits, intented be. 
fore the Juſtices , but it ther be-any deſign of ſtopping a pur- 
ſuit depending before them, there ufeth co be a Petition giv- 
enin to the Lords of Secret Council, who," . it they find the + 
cdeliie of the Petition: juſt , will ordain the-;j uſtices ro ſtopall 
further procedor, or will remit the inquiry toany other Court, - 
2$they did ina purſuit , intented- at the-inſtance of rhe Ear] 
of Caithneſs , againſt ſome Vaſſals -of the 'Earl of Su:therlany, 
which they Nopr , as to-the Earl- himſelf, and ordained his 
Vafſals to be-put{ued before his own-Regality C ouret - ſome- 
times alſo,, they ordain Aﬀeſiors to be Juſtices, ſo that there 


is never a cauſe formally Adyocat ,"trom before the Juſtices', 


albeit thoſe-courſes, and Repledgtations be equivalant to Ad- 
yocations,”- £1 It | 
III, Advocations may'be-raiſ'd from inferiour- criminal | 
Jadges, by: the Lords of Seſſion, as in the cafe'of Thefe- 
boot , betore the Sheriff of 7»werneſs, and Advocatby the - 
Lords, becauſe of the intricacy of the cafe; /albeir, it was al» 
tedged chete, 'thar the Lo:ds were not Judges competent,” in 
{uch Advocatiens, becauſe they conld nor be Judges to the 
crimes purſued, ' To which'it was anſwered, that thonugh'thty - 
could not be judges themſelves, yet they might remit the pur- 
ſit}! ro theſewho wete comperent;"\even as Bricves ratled, 
for ſerving a' petſon Air, *may be Advocar tothe Lords, who - 
may remit the caſe £o another Inqueſt > But Darhie obſerves, 
the 9, of Fajzuary 1629, that Kincaidot Wariſtoun ,* craving : 
that the Proceſsagainſt him, 'for'flaughter',- this ht be Advo- 
atby the-Laids,' to the Juſtices, becaute-of the Fgnotance 
6 | of © 
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,of the Barron Bailie ,' or elſe that they would grant Aﬀeſſoy; 
- the Lords continued the Dier, rill application ſhould bemage 
-to the Council, but if the Council would not interpoſe, then 
-they-ſhould do juſtice therein., by remicring the ſame tothe 
Juſtices, or ocherwiſe. Fur Advocations in'criminal caſes, 
are ordinarly raiſed by the Privy Council, «who have the moſt 
*.natural power in ſuch caſes, | 
© Advocationsare rai:ed upon Bills , and.the-Letters-paſs the 
- Signet of the Seſſion, it the Bitls be. paſt, by the Lords of 
. Seſſion; or of the Council,. if the. Bill be paſt by the Lotds of 
Council. 

'This Advocation muſt be execute by a Meſſenger, anda 
full Coppy mult be given of the Letcers, as in other Sum- 
-monds-z for in effect , an Advecartion. isa'Summonds, and 
.the Diets in Advocations are perempror., aSin all other crim- 
.nal purſuits .- Neither isthe Advocation given upto ſee, a 
.1n other criminal purſuits., at the day of compearance z and 
theretore a:full Coppy ſhould be given, :to the end ., the de- 
fender may be ready:to anſwer, The purſuer ot.the Aion 
muſt becited, and the Judge trom whom the Action is.to be 
: Advocat, muſt be allo cited, ro theeffe&t , he may detend 
-his ownjuriſdiction y and it both theſe be not cited.; the Ac- 
vocation will.not be ſuſtain'd, 

W hen the day .of-compearance comes , it the Advocation 
. be raiſed.before rhe Seſſion, it.is called betore the Seſſion, and 
if the reaſons of Adyocation be found relevant, the caule isre- 
.mitted tothe Juſtices; but, ifthat Advocation be raiied be- 

fore the Council, it is called before the Juſtices, and they are 
Judges to the relevancy .of the reaſons , and both purſw- 
er, and.detender , muſt proye all -that they alledge in» 
ſtantly, 

The Advocation-of a criminal purſuit, -doth contain the rea- 

ſons : upon, which. .it; is, founded, as in civil Advocations; 
.but though 4» cjvilibws.,] the raiſer of the Advocation wo be 
: | allow- 


ot OG. ©. Re + TE © A , THERGISD FR 
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allowed to add a reaſon, , though it be not libelled, which is * 
called an eiked: reaſon; yet that is not allowed, . 7» criminali- 
bus, becaule all muſt be proved , #»#aznter, and the detender ' 
is not able to prove his anſwer inſtantly, if he know not whar 
ische reaſon , which he muſt anſwer , whereas, 7» civilibus; 
he will get a term to prove . his an{wer, to the eiked rea- - 
ſon, 

I V. The ordinary reaſons of Advyocation,' are, r, Con-' 
ſanguinity , or Aﬀn'ty within degrees detendanr, viz, cou-" 
fins german, .or nearer , for whatever is a ſufficienc reaſon to 
caſt a Witneſſe, ſhould «( in my opinion ) mack more be ſuf- 
ficient.to decline a Judge, ſince chere may be penury of W it- 
neſles, ſo that the Witneſs challenged may be neceſſary ; 
whereas, if a Judge be ſuſpeR, he may be ſupplied by another 
Deput , or a ſuperiour Judge z and a Judge may by himſelf, 
ruinea Canſe, .which one Witneſle cannot do;z and though 
we have no-exp: eſſe Liw tor this , yer the Lords encline ordi-- 
narly to ſuſtain this,- and particularly in the Moneth of Dz#cem, 
1676, Roſs contra Collodine, where a Decreet was turned ina 
Libel, becauſe, pronounced by a Nephew, albeic it was there 
allecged,. that by the 212, 4&Q., 14, Parl, F. 6,” a Brother, , 
Father, and Son, were-only to be declined as'Ju'ges: tor - 
that Statute relates only to the. Lords'ot Seſſion , who, be- 
cauſe of thejr great Eminency, and Truſt, arenor to be as eati-. - 
ly ſuſpeed as interiour Jucges. | 

It may be doubted, whether the Juſtices, ot any of them,” 
may be declined, as within degrees defendant; for though 
they muſt now be- Senators of the Colledge.of- juſtice, yer 
they fir not there as ſuch, nor are the Juſtice: general, or Ju- 
ſice-clerk alwayes of that number ; ,, btieyetT rchink, that 
frace the, Juſtice Court is a ſupream Judicatoty ,"_inirtso xn + 
kind, and. that. this reſpe that is pur apon them ; is, be- 
cauſe of their Eminengy, and preſum'd integrity, that there- 

fine perſons; ought to have the ſame pris. 
viiedges, >, 
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. viledges, and the Juſtice-general, and Juſtice-clerks bei 
{uperiqr in order. to the Lords of Seſſion, who zre-Juſticiar, 
ought at leaft to have as great truſt - þur thuugh the Admiral 
be a:\ypream__ Judge alſo, yer it may he doubted, © it rhis grab" 
. tute ſhould be extended ro him becauſe men of meaner pajts 

- may officiat there, _ "Y . | 
It may bealſo doubted, whether this declinftor againſt {4 
thers,. brothers, and ſons, ſhould extend to the degrees of afs* 
; finity, as well as thoſe of conſanguio:ry, ſo that a'tarher, br 
; brother in Law may be declined, and chough the. Lords lately 
: would not decline one of theirmumber,'though brother in Lay 
; to.the purſuer; yerit may be argued, that atbeit, Acts of Par. 
liamenc muſt be ſtric!y incerpreted, yet where there is'a pati- 
ty of reaſon, and the words may in-propriety admit of the ex. 
tenſion, there the extention is to beallowed; burſoit is, 
thar here. a brother inLaw, is to be ſuſpe<ted, and a brother in 
Lay, is in propriety of ſpeech, a brother: 'Likeas, fince wit- 
neſſes-may be caſt upon the ſuſpition of affinity z why may nor 
Tudges* eſpecially ſeing 1n theStatute 1621, againſt diſpoſiti- 
ons madeby Banktupts: and in the opinion of Lawyers, de- 
grees oftaffinity, and conſanguinity are ſtill equiparat, and fo 
- Wiſeare we inthis point, «that a purſuite, at the inſtance of a 
Procurator-fiskal, was Adyocat upon this Starure, becauſe 
the Procurator-fiskal, was brother tothe Judge, though he 
was only purſuing ratzone of ficii, and had no intereſt himſelt, 
ang expreſly renounced all intereſt ia,the purſuite, 28, Fanu- 
Toxvterker -this ſtatute is'tobe extended ' ro unlawful relatt- 
-ons; 'ſo that a Baſtards brather, '&c, may be declined, vid, 
my: obſeryatiqns ypon the Statute 1621, _ | 
 Andther reaſon of Advocation like co this, 'is,that one df 
the members of the Court is purſuerz as for inſtance, the 
Pens is at the inſtarice of one of two Sheriff-deputs, before 
is own.colleague : 
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utis in ſe 1. verum ff, preſociovid, c, in inuunte de of fie./delew. 


99, 1560, but we haveno ſuch Stacure, and-omns colleazue 


Sai fs 


with us, may be witnefle for another,, andwhy not then 


udge, Wes 
A third reaſon of Advocation is, that the Judge is ſuſpe&; 
% if he had given partial counſel, or if he has repelled a juſt des 
{tnce,or as being ſevere, above what theLaw allows, 4, That 
heis incompetent, the caſe purſued being only proper to be 
tryed by the Juſtices, as being ene of the four Pleys of the 
Crown, viz, Treaſon, Murder, Fire-raifing, and Raviſhing 
of Womens but ſometimes, though the firſt Libel have in» 
ferred Treaſon, as in the caſe of Peddres, Fanuary, 1667, yet 
it the putfuer will reſtri& his ation to damnage,, and intereſt; 
but will deſert the dyet as to the criminal purſuit it may be ſu- 
ſain'd, 5, That'the caſe is very intricat,as ina purſuit of Theft- 
boot, which was Advocat from the Sheriff-deput of Invernejſe, 
41ex capite, | | | 

Members of the Colledge of Juſtice alſo pretend, that they 
cannot be-parſued before any other Court, becauſe this would 
draw them from attending the Sefſion, bur the 4 39, Pa, 6, 
9. M, whereon this-is tounded, ſeems only to'hold in Re- 
movings, ſo that no Action concerning Removings, thould 
be Advocat, bur in theſe cafes, viz. deadly fead, where the 
Judge ordinary is party,or thedefender a'member of theSeffion 
and yer d- prax#,that part of the Statute is extended to all Ads 
yocations Bur they cannot Advocat from the JuſticeCourr, 

If the caufe be Advocared, the purſuer of the firſt Libel, 
Which is Advocated, muſt find cautiou: de-mpwo; to infiſt in 
the putfuir, elfe the Juſtices will deſert the dyer, which cauri- 
on'is neceſſary, becauſe the Judicature before which thecauti« 
in 'wasfound, is altered, and neither the purſuer, gor his cans 

99 : tione; 
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tioner, are bound to.inſiſt before any other court. | 

The detender likewiſe of the firſt caule, ..and. who raiſed 
the Advocation, is obliedged to renew his caution, thathe 
will. undetly--the Law, . elſe "the Juſtices . will. impriſag 
him, EE 
The raiſer of the Advocation muſt intimat to, the purſter of 
the-p:incipal eauſe, that he has raifed an Advocation, to the 
end, that the ſaid purſuex may be ready.to inſiſt ar the day, tg 
which the adyocation is raiſed, and when theProcurator-fiſk; 
is:che-purſuer before theConrr from which the'cauſe. is Adya, 
cated, theraiſer of the Adyocation ſhould intimar to His Ma 
jeſties 2dvocat, to the end he-may be ready to inſiſt, for His 
Majeſttes Advocat is in the Juſtice-Court,whar theProcurator 
fiskal is in inferiour Cowts: The office of both,being co putſue 
wvindictum publicam, - 

V.. Theold cuſtome was (as ſome alledge) thatthe Lords 
of, Seffion judged all che Advocations, which were railed in 
Criminal cauſes, from-inferiour Judges, even to the Juſtice. 
Coutt: and very judicious Lawyers do yet hold, that the Jy- 
ices cannot judge, whether they be competent Judges in caus 
{es Advocated from interiour_ Criminal Courts, but that the 
Lordsvot Seffion ſhould cognoſce, whether the cauſe ſhould be 
Adyocat ; and if they ſuſtain the reaſon of Advacation; . that 
hey ſhould remit the cauſe to be tryed by the Juſtices. or te- 
mit the tryal co the Court from which it was Advocated,. if 
the reaſon of Advocation be not relevant : for they think .it 
unreaſonable, that the Juſtices ſhould be Judges of their own 
comperency ; but fince the Juſtices are (upream and ſove- 
zain Judges,. as well as the Lords of Seſſion, and fince the Ju 
ſtices are now many, and are Lords 'of the Seflion allo, - it 
ſeems. reaſonable, that they ſhould be Judges. to their own 
competency,.. eſpecially ſince theſe reaſons.of Advocation do 
very frequently dip upon Subtilcies of. the Criminal Law,: and 
cannot be well judged, buthy ſuch as underſtand that Law ex? 
aRly:. as for inſtance, I haveſecg an: Adyocation taiſed of a Li- 
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hel in the caſe”ef Treaſon, ' from before a Lord of Regalities 
Court, upon this reafon, "viz, - that the ground of the accuſa- 
tion was for drowning a Coal-heugh, which was Treaſon in 
ur Law, to the which crime ot Treaſon, none but the Juſti- 
ces were Judges competent, In which Advocation theſe 
points were neceſſarily debated, 'z, Whether Lords of Re- 
gality were Judges to Treaſon, 2, Whether though they 
were [udges competent to Treaſon, founded upon the com= 
mon Law, -yet- it they were Judges to Statutory Treaſon, 
3, Whether though burning a Coal-heugh wes Treaſon by 
Statute, 'yet it drowning ot it fell under that Statute; all 
which points were indagationis criminalis, and theſe who 
could judge ſuch points, might judge any criminal caſe: Like- 
2s,both by the old and new ſtile of Advocations, raiſed either 
by the Council, or Criminal Court, the Letters bear, that the 
reaſons are to be ſeen, and conſidered. by the Juſtices, and im- 
mediacly upon the Advocation, caution is found in the books 
ot adjournal,and'to anſwer before the Juſtices, and the Juſti- 
ces have been in conſtant poſſeſſion of judging ſuch reaſons, 
And whereas it may be alled$ed, ' that though the Lords of 
Seſkon are not Judges to crimes z yet the caſe of competency, 
inthe matter of Juriſdition is meerly Civil, and'ſo it would 


ſeem proper to be judged by the Lords, eſpecially fince it is 


not juſt, char the Juſtices ſhould be Judges in their own cauſe, 
To which it may be anſwered, 'that though this cafe becivi}, 


qe it has ſo neceſſary a contingency with what is criminal, as'T 


ave obſerved, that they ought not to be divided, fince the . 
Lords of Seffion are judges competent to Advocations, 


Wherein their own 'uriſdicion 1s controve!teds 'why 'thould 


this be denyed to the Juſtices, who are a'part'ot themſelves, 
and (uch ſupream Judges, are above ſuſpition, eſpecially ſince 


they can gain nothing by their Juriſdiction, 
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TITLE XVI11t. 


Oflnquiſttion; 


iz. Thengture of Inquiſition, and when it is competent, 
2: The King and Party may purſue ſeparatly,. 
3. Ciations, ſuper inquirendis, when competent, 


T: XK 7Hena crime is committed ,. the Council, or the 

''Y. Juſtices, did of old, takea previous Inquiſition of 
it, by. examining Witneſſes, and taking tuch other infor- 
mation, as they thought fit - &nd theſe depoſitions, and exa- 
minations,arecalled i»fermgtiones by the Doors; bur thouzhy 
they may.examine Witneſles, before theintenting of a crimis. 
nal purſuic - yee after it 15 once intented , the Juſtices touad 


the 8; of Fanugry: 1672; that.they-could not examine: 
Witneſſes ; tor the Inquiſicion ends by. the intenting of the- 


purſtit , & bi eucipit avcuſatio deſtnit inquiſitio, 
The DoRots are very profuſe on this ſubject;,. buc I ſhall 
only.excerptiromibew, what is mo ſuitable to our torms and 


practice z they define Inquiſition to be an.zntormation of che- 


crime , taken by the Judges own authority, & ex of ficgo: 


and they, divide it-in a general Inquiſition ,. which: is taken of 


the crime in general , . without cak:ng notice of any: patticular 


wformer , or.defender,, And a.{pecial Inquiſition. which is: 


nken againſt a particular perſon.,, of : whoſe-guilt they are ”y 
| t0rmed, 
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iormed, By the Civil Law., no Judge could proceed againſt 
any privat perſon, without an accuſer ; for Inquifition was by 
that Law., an extraordinar remedy , and no recourſe could 
be had to an extraordinar remedy , till accuſation , which 
ws the ordinary remedy, were firſt tryed, Butby the Ca, 
non Law- , Inquiſition was declared to be an ordinary re- 
medy : andall the Doors conclude, that generally,. a Judge- 
my aow , by the pratice of Natiens inquire , ex-officio, in 
all crimes, Partn, de inqui(it., queſt. 1, num, 19, which is con- 
jonant co our Law z by which the Council, or Juſtices, ma 
inquire into-all crimes, without waiting for an accuſer, dehiich 
is done with us, without cication of the party , or other for= 
malities; but nothing can follow, till atter information be ta» 
ken, an Enditement, or Summonds be raiſed , which is tol-- 
lowed according to the ordinar rules. But yer, I think, that the- 
Judge ſhould not eaquire, or take any previous tryal , even: 
our Law., where an accuſer offers to inſift, exceptthe has- 
juſt reaſon to fearcolluſton, for non recurrendum eft.ad extras 
rdinatium remedinns dunlocus eft crdinario: and albeit:In- 
quiſition be declared bych2 DoRers , to be an ordinary-remes- 
dQ, yetit is-only declared ſo, to the eff: , thata Judge: 
may inquire, without any accuſer, and that the Inquiſition. 
ſoraken, be.not:rpſoſwre null ; bur naturally, every man: 
bould have liberty. ro purſue the privat- wrong done to him- 
elf, which may.be prejadged , either by the want of infor-- 
nition, or zeal of the Judge ordinar , and ſometimes by.co-. 
lufionz- and thus Thave ſeen many Decreets, of interiour- 
Courts, wherein the defender was by colluſion , fin'd at the- 
Procurator-fiskals inftince, reduced by the Lords, and nor: 
lyſtain'd by the Council z when it was alledged, thar the par-- 
y wronged appeared , and offered to purfue , but was not ad- 
mitted, | And albeic , becauſe of the wrong which is done to 
the publick, a Judge may likewiſe inqyite -. yet he who is 
P: iN 
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 principally-wrong'd , ſhould be allowed to be Chief. in thepro. 
{ecution, And-rtherefore, albeit. the ' Council may-in Pub- 
lick.crimes, -where the peace-of the Counttey is chiefly con. 
cerned, take precognition of it , and ſtop accuſations , raif. 
. ed before the Juſtices, at aprivat-parties inſtance, as they eid 
_ inthe purſuic , at the inſtance of the Stranaver men, 2gainſt 
the Earl ot. Caithneſs. And othets tor Fire-ra:fing, . and De- 
predations, in CAnguſt 1668, yet they refuſe to ſtop accuſe 
tions, and-will not grant precognitions, in privat murders, or 
ſuch like crimes, where privat perſons are principally wrong- 
ed, except the rigour of-Law require ſome abitemear, 

IT, .It appears alſo, chat put ſuits at- His Majeſties inſtance, 
areonly ſubſidiaty, Fa. 1, Par, 13. cap, 140, by which AR 
it isclear, that ctimes may be puniſhed. at the Kings Maje- 
ſties inſtance, it no privat tollower appears , and Fa, 6, Parl, 
.IT. cap, 76. whereit is Statute, that-the Theſaurer, and Ad- 
vocat , .may.puriue privat crimes, although the parties be ſi 
lent, or would agree, From-which As, two things may be 
concluded, 1,'T hat of old, was doubte1 it the King could pur- 
ſue privac.crimes, without an accuſer, 2, 'That purſuits ar His 
eMajeſties inſtance, for privat crimes , are :yet only ſubſidi- 
ary, and allowable, if.parties be filent , -or collude. Which 
diſtinQtion , doth in my oppinion, ſolve that great debate 
amoneſt the Do&tors ,. utrum accuſatio ceſpare facit tnquiſttit* 
nem, 

'Nota, that albeit by the ſaid A, it is Statute, that the 
Theſaurer ,. and Adyocat., may purſue without concourſe of 
the party z yet depradtica, the purſuit is only raiſed atthe 
Advocats inſtance , and ſo the particle ( and) ſeems tobe 
disjunctive, as and isvery oft in the Civil Law, Anditis pro- 
'bable, char a purſuir at the Theſaurers inſtance , would be {u- 

Ntain'd, without concourſe of His Majeſtzes Advocat, it the 
Advyocat ſhould refuſe his concourſe . 
| 111, 
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ITT. The DoQots conclude, that a Judge cannot enquire 
ſummarly , &* neceſſe eft ut, vel indicia , vel delator, wel diffa- 
matio #periant viem inquiſitioni ; tor elſeevery Judge might 
difime the beſt and moſt innocent men, ar their pleaſure, 
ſo that if a Judge have not ſome riſe for his inquiry, I really 
belteve he is puniſhablein our Law, tor putting a perſen to In--- 
quilition'for a crime, & ſinatcanduns eſt ex eo capite,, butthe - 
malice of the Judge muſt be very cleatly proved in that caſe, 
Otold, Judges did appoint Delators , who might inform, - 
denunciatores dicebantur; butoflate, this employment doth 
belong to the Fisk, & cjus ſindicis, And by our Law, to » 
His Majeſties Adyorcat,. in the ]uſtice Conrt, and to the Fiſk 
kil, in interiour Courts; and they may purſue, or inform 
in Inquiſitions , ſine pena calumnie quia ceſſat in 11s ſuſpitio ca= 
lumni& (x £0 quod denunciant ex officio, . / 
By the 13, AG 10, Par, Fa, 6. Charres ſuper inquirendis, . 


arediſcharged , bur it is a miſtake to think, that by that Ac; 


the King , or other Judges, cann@s examine men , without a 
tormal Proceſs : for the deſign of that Act, is only to diſcharge - 
the denouncing men Rebels upon ſuch- charges, withoub pre- 
vious tryals and yet it the chiet Officers ot State, orar leaſt”? 
jour of them concurr, .. It.would ſeem-that by that Ad.,” even - 
ſuch charges are yet lawtul, . And where the King, or Magi- 
ſtrar has previous intormation of crimes Jatent ,. it were 29ainft? 
the intereſt of che Common-wealth , that they ſhould not be -- 
allowed to clear themſelves of theſe, by particular interrogas - - 
Its, - | 
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Of Accuſations, and Accuſers. 


mo lO , Ru - 
—_— — " 


The difference betwixt aw accnſation by way of Summont;, 
and an #nditement, 
Who may aceaſe, by our Law, 
A minor cannot pur ſue without the conſent of his Tutors and 
Cnrators, 
Tn what caſes a woman may pur (ue. 
Whether a perſon excommunicated, or at the horn, may put- 
we, 
—_— perſons cannot purſue, andwho are ſuch, 
Whether moe crimes may be purſued at once, 
The purſuer muſt find cantion and be puniſhed, if he be cas 
lumnious, 
The pur[ucr muſt aliment, 


% 


I, Af inquiſition is taken (which is nor neceſſary, but 'is 
ſtill arbirrary with us) the party is either impriſon- 

ed, and then he is proceeded againſt by way of inditmenc, or 
he is ſtill at liberty, and then he is proceeded againſt by a tormal 
Summonds 71nd;tement comes from the French, endziter, des 
ferre nomen alicujus, and by the Law of Exgland, it ciffers 
from accuſation, inthat an inditement muſt be alwayes at che 
»% Kings 
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xiogs.inſtance, and js but a bill, and'the proferrey of ahe bill 
'5noway:tyed ro the preot of it, upomany/penilty, excepe there 
be conſpiracy, vid, Bluxt, did?, 4 ngl. verb; enditement. But 
1n enditement with us, isa ſcedule contzining the accuſation 
oven co thedefender, fo called, as Sheen fayes, trom the French 
word 4iZ#9, wharſaycſt thou, tor aver the inditemept is read, 
the Judge a8ks the Panne} what he can anſwer to ity and it dife 
ers only from 3 Libelled Summonds.in that it begins chus, £2, 
3, Ye are indjired and accuſed, ' chat albeit by the Laws,” &v. 
yer, ye, &s, or thus, foraſmeikle, as by ſuch particular AQs 
of Parliament , &#c. Murder, ec, is prohibit, and the pain de- 
clared to, &c,- yet you, A, B, did upon the 27. day, at leaſt 
moneth, &c, And itiis writ only by the Juſtice Clerk,without a 
bill, and paſſes net the Stgner, nor needs it be executed with 
the ſolemnities requiſite in Libelled Summonds by Meſſengers 
in ordinary crimes, and Heraulds in Treaſon, but may be given 
by the Clerks ſervant ; as'was found ina-purſyit of Treafon, 
purſued by way of indiment againſt aMackullosh, Gordown, 
and others, 5, Decemb, 1666, it needs not likewiſe theſe, iy 
ducias deliberatorias, allowed to ſuch as are at liberty, and are 
purſued by a Libelled Summonds, bur a day or two is ſuffici- 
ent, and ſometimes they may be purſued withour any time 
to be allowed, for this procedure is in effe@t theſame with chat 
nquifition ſpecially rreated of by the Civylians, 

There is likewiſe'this difference betwixt an indirement, and 
za accuſation, thar an inditement properly'is a Libel raiſed ar 
the Kings inſtance,and not at the inflance of any privat perſons 
lor in accuſations, or 'Libels raifed ar the inſtance of privat per- 
lons as purſuers, there-muſt be a formal-libelled Summonds 
mder the Signer, ſocap, 1, R, M. lib, 1, mum, 7, & 8, it is 
laid, thar Theft and Murder by inditemenr belongs to the ju - 
tice, becauſe there the King or his Adyocat purſues, bur 
wherea certain accuſer appears, a purſuite upon theſe Crimes 
my be intented before the Sheriff, and Skeez upon that Chap- 
M m m ter, 
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ter, and likewiſe upon thes, cap. num. 2, David Stat, 2, does 
obſerve, thatall Criminal accuſations are either by an indite. 
ment. , or by acertain accuſer; and from this difference arif 
eth that other difference, that crimen per indiffamentum, is 
only purſuable before the Juſtices, which is clear both by the 
farecited places, and the whole tract of the books of R; M4, Bur: 
this laſt difference is now abſolet, fer of late beſore the She. 
riff,;or.at interiour Courts, maletaQRors may be purſued? either 
by a libelled Summonds, at the inſtance ot-any. particular accus. 
ſer , orat the inſtance of the. Procuracor. fiskal, by way of in- 
ditment; which praique-is moſt reaſonable, for it were 
againſt-the intereſt of the, Common- wealth, that Sheriffs, and 
inferiour Judges, whoſe great duty, and chief imployment it 
is, .to adve1t £0 crimes, ſhould not have liberty to purſue, withs 
out the concurſe of an accuſer, | 
Iris indeed the intereſt of the Commonewealth, ye crimj- 
na maneant, impunita, And therefore in Crimes which imme- 
diatly concern the welfge of the State, ſuch as Treaſon, Sedi: 
tion, &c, every man may be an accuſer, but it is: likewiſe the 
advantage of every privat perſon, that it ſhall not be lawjul to 
every malicious enemy, .upon the pretence of a publick good,to 
trouble and vex ſuch againſt whom they carry malice, upon a 
pretence of a criminal. purſuit, and therefore according to the 
the common Law, 14 privatis delidis non admittebatur ad accu- 
ſandum, . niſi qui [nam aut ſuorum injuriam inſequebatur : and 
Fariyac. ſtates ſuorum inju'iam, to extend, ad quartum gra 
dum,  and-it ſeems to be extended with. us-within degrees de- 
fendant,” andthat every perſon may not in our Law, pwſue- 
any privat crime, appears from-the former Chapter, | 
ITI; A Minor may not by the Civil. Law accuſe , with- 
out the conſent of his Tutors and Curators. . And where it is 
faid, /, &, R, M.,c, 2, that a Mzjor being of lawtul age, he 
may accuſe ,: it infiauats, that Minors regularly cannot ace; 


cule, 
MG And 


Prot, w__ — ao 4 HU QA oa: As 


o—= > 5 ft £©5 =4 


Lond 


Of Accuſations, and Accuſers, 449 

And fuitable to' this, the Juſtices refuſed td grant proceſle, 
1t the inſtance of William Umphray, againſt Fohn Meldrum,'be. 
cauſe the (aid William 'was Minor, and had no legal concurſe, 
29, of Faly 1597. which is founded-upon moſt-convincing 
reaſon, tor Minors may by il governed youth, -and impru. 
cence, either purſuing injuſtly ſuch asaremoſt innocent, or elſe 
by managing unwiſely the Criminal purſuite, if it were compe- 
reneco them , they might prejudge both themſelves and the 
Common-wealth, in ſuffering the defender to be cleanſed by a 
verdict, After which Abſolvitour the defender could not be 
292in brought -roa tryal, nor would-the Minor be reſtored 
2eainſt che ſentence, and yet a Minor may crave at the Barr, 
+ 9 the Juſtices would allow him Curators, «d lites, which 
deſire, the Juſtices will grant, 24, Fly 1600, Spence contra 
Bannatine. | 

IV. A woman according to the Civil Law, could not ac- 
euſe in no caſe, except where ſhe was revenging the injury 
cone to her (elf, husband, or relatwnsz and in the former 
Chapter it is ſaid, that a woman can accuſe none of fellony, 
except in ſome particular caſes, which appears 'to be by the 5, 
chap, num, 8, the Murder of her own husband, quia una caro 
furrunt vir & uxir, and N, 9, it is generally ordained, that a 
woman 'may be allowed to purſue any injury done to her own 
body, From which we may generally conclude, that ſhe may 
puriue , ſua ſed non ſuorum injuriam, wrongs done to het 
ſelf, but not wrongs done to her relations, 

V, Whether a perſon at the horn, or excommunicat, may 
purſue, appears to be debateable, for the one opinion it may be 
alledged, that it is for the advantage of the Common- 
wealth, that crimes remain not unpuniſhed, 2, Civil Re- 
bellion, or excommunication, 9 tollunt jura nature, amongſt 
the chiet whereof, Lawyers eſteem the liberty of purſuing 
the wrongs done.to relations, and much more the'wrongs done 
to oneself, in his perſon or good name, 3, Such asare Re- 
Mmm 2 bels 
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bels for Civil purſtices, you paunt iupune offendi,. and there. 
fore it appears moſt reaſonable, that they. ſhould nor bede. ll / 
barred from purſuing wrongs done:them ; for if 2 perſon at the Ml ! 
Hora, could got purſue-che wrongs done him,. thenany per. i * 
ſon, might injure him ac pleaſure, (eing the fear of purſuic, and lf ? 
che puniſhment depending thereupon,,.is that which ordinarly i © 
oyeraws the purſuer ; but on the other hand, it may be alled- : 
ged that,- r*, By the 1, cap, Stat, Will,” Theſe who con- ill * 
cemn-che Statutes of the Chutch,, ſhall not be admitted toac- 


caſe. 2, It is a Rule in Law,- that Fruſtra legem implorat gui 
roptralegem peccat, 3,, Aperſonart the hora, is by the &x- Il © 
2lifh Laws. alwayes and oftentimes in our Law,ſaid to be out- 

lawed, - and tobe oGtlawed ,imports the loſing all the piivi- I © 
ledges-ot Law; and in our Law, they are laid, wor habere per- 

ſonam #andi in judicio, Nor puts our. Law any-. diſtinQion © 
becwizc Civil and Criminal cauſes s for reconciling which dit. 


ficulty,, it maybe alledged, that there is a diſtin&ion betwixt ? 
the being outlawed forg Criminal or Civil-cauſe, and that Il © 
theſe whoare den@mnced Fugitives upon. any Criminal ac- F 
compr, cannot be purſued -ti}l they be-relaxt, which is in- I © 
contraverpesly true in our Law, ſeing.it a perſon be denoun- il | 
ced for 4 finding caution tor his appearance, to underly the I ® 


Law , he will not be-admitted toproponany defence till he be 
relaxt; but chough-a perion beat the horn'for a civil caule,/ it 
appears moſt unreaſonable,. that becaplea perfoa is not able to p 
pay a great Sum, for which heis denounced, that he ſhall not 
therefore be-admitted,. do-gdefend- his. own innocence againſt a | © 
erime {aid to his-charge;,, It ſeems-likewile reaſonable, that 
fomediſt.nAion ſhould be made, betwixta purſuer-and a deten- 
der in this caſe; for. it{eems-unzeaſonable, that he who ac-' p 
euſes another for acrime, ſhayld debar. him from -- ſelt-detence; | % 
thongh che debarring.. him:from purſuic, ; be not ſo.unfavour- 
alley | and-upon- this, accampt., ina cale- betwjxt- Nanias 
Space and Hecbor Bannatine, the; Juſtices found, thatiths pow 
| ver 
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ſer io a Cri gon could not by horning debar 4 de- 
0 


"R {endinds, the perſon witom he himfelf had called, Ie may be 

” Bf fikewiſe zlledged, that thongh the Kings Advocat may debar 

5 2 Pantel from his Lea) when heis at the hora, that no | 

* Bl piivat parry can, ſeiny they arenoe prejudged by the Rebellt- 

, p : . che Fisk 1s bar this laſt diſtinRicn, 7 Tarhet yeaſt. 

{ | ible then legal, and rheretore I mention icrather asagood 
oyerture,. chen a landing Law, | 

” | V1, Intamons perſons-cannot accuſe, according to our Law, 

\; © 2d what perſons are accompted infamous , is particularly enu- 

. | 2vatin the foreſaid 11, cap, Stat, V1 illielm, 

4 1, Infames dicimus omnes illas perſonas efie, qui proaliqua 

I -p damnantar notabili, | 

y 2, Et omnes qui chriſtiane legis norman abjiciuat, & eccleſt 

n IN «fica fatutacontemnunt; omnes fares, facrilegio, 

, 3,. Omnes capitalibus criminibus irretitos, Sepulchrorum vi- © 

ie | 4«tores, Apoſtalorum, Succeſſorumque coram &* Reliquorums 

ri Sariforums Patrum, libenter, violantes Statuta, | 


4. Et omnes qui ad'verſus Patres armantur, qui in omni mun- 
diparte, infamia notantur, 

5, Simliter inceſtuoſos, perjuros, homicidas, receptatores 
malefatorums adulteros, raptores ; maleficos, de beſlis publi- 
\e iN 7 fagientes ; et quiinjuſta vel indigna. fibi petunt locateneri ; - 
4 "lag eccleſiz auferunt facultates ; qui accuſant,” & non 


to  1/06art, et qui contra innocentes principum animos, ad irgcun- 
i diam provocants.. &f omnes qui proſuis fceleritbus, abgexcleſia | 
4 expelluntur, | | | 

a ©. Et omnes quas ecelefiaſtice, & ſeculares leges infames pro- 
1 | Pynciant © Them ſerves ante legitimam libertatem abeuntes, 
-.. | I#lice panitentes, bigamos, omnes qui non ſunt integro torpore ; . 
q by ſanam mentem non habent vel intelle um, qui Joris $m14anis + 
rs W Pantur,. . | " | 

ig 7. Hi omnes ſupra dicti, nec ad ſatros erdines primuveri de- 

NY Ws 164d accu(ationem, vel Teffimonium admitti, 
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.V II, A perſon accuſed, was. not oblidged. to'anfmer 
.old, bur for onecrime in one day , except there were ſeyerg 
.puiſuers, quoniam attachiamenta, cap.65, by which, accumy. 
lation of crimes was expreſly unlawtul.,. ſed hodje aliter obting, 
for now there is nothing more :ordinar., nor to ſee five or fix 
Crimes in one Summonds, or Indicement,, 'and to ſee oneac. 
cuſer, purſue ſeveral Summonds ; and yet (eing crimes are 
of ſo great conſequence to the detender , and are of ſo greqt 
intricacy, it appears moſt unreaſonable, that a defender ſhould 
be burdened with more then one defence at once; and it ap. 
.pears, that accumulation of crimes is intented, either to lx 
the fame of the defender, or to diſtract him from his de- 

fence, 
V 1IT, To the end that perſons may not be unjuſtly pur- 
\ued, the Civil Law did appoint two remedies, 1, That the 
.purſuer ſhould find Caution to inſiſt. 2, That he ſhould be 
'purſued as a calumniator, it his purſuit was found to be mali- 
ctous, As to the firſt, the form amongſt the Romans, was, 
"chat the acculer was oblidged , de ferre nomen rei apud preti- 
rem atq; ſe inſcribebat libello judici porretFo wel incodlce publi- 
c0 , querela depoſita cus inſcriptioni ſubſcribebat & ad talionk 
penam ſe obligabat in caſum calumnis, Tnſcriptions fat- 
mula apparet, l, 3. ff, de accuſ, Conſulibus ills , die illo apul 
pretorem illum Titius profefſus eft ſe Meviam legem julia tt 
.adult, ream atferre .quod dicat eam, cum ſeio in civitate illadt- 
mo illius, menſe illo, con(ulibus illis adilterium Commiſiſſe, 
W hich inſcription was only neceſſar in attrocious, bur not in 
lighter crimes, naw illa de plano diſcuticbantur , |, levisf, 
Ae wi þ but in ſome caſes, the neceſſity of inſcription was re- 
mitted, eyen in attrocious crimes, as when a Woman , ſue- 
rum injuriem proſequitur & parentes filii necem & 2 contra, 
And generally , where the purſuer could not be purſued for 
calumny , he needed not , #7» ſcribere , becauſe, inſcriptions 
were only neceſſar, to the end the purſuer-might be pail. 
c 
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ed, if he were found guilcy of Calumny, Nor were theſe 
inſcriptions neceflar in.reconyentions , & ante categoriis,  be- 
cauſe , in. theſe , the purſuer intended not to calumniat, 
bur only to defend himſelf , . by recriminating the pur- 
ſuit. 
The. inſcriber was, according to the Civil Law, oblidged” 
to find Caution , ſe perſeveraturum' in accyſatione uſq; ad ſen- 

rentiam , L. 7. ff. de accnf, . the reaſon whereof, is by one of * 
the Greek Scolsaſts, (aid to be, aun wytgus 71; navhyeyt: where, 
we facile quis ad accuſationem per carrat, © Suitable to this, our | 
Law. has ordained , that the purſuer , when he raiſes a crimi- 
nl Libel , ſhall find Caution to inſiſt; in the intented purſuir, - 
-nd this Caution is found , either by the Cautioner enating 
himſelf in the Journel Books, which A is to be- ſobſcrib- 
edby him, or elſe if the Caurtioner be aiſent,. he ſends a Bond, 
bearing a clauſe of Regiſtration in the Journal Books, which * 
isaccordingly therein Regiſtrat 5/- this Caurfdnwas firſt ap- 
pointed by the 34, A&, -Parl, 4, Fa, 5, by which, the Ju-. 
ſtice-clerk ' is obl:dged to take fic ker ſurety , .that the purſuer 
ſhall bring back the criminal Letters incorfed , and execute : 
but the Cautioner is not oblidged with us ( as he is by the Ci- 
vil Law) that the purſuer ſhall inſiſt; and che penalty appoint- 
edby that AQ, is, an Earl, or Lord, two thouſand Merks, a 
great Barron one thouſand Merks, a Fermer five hundred 
Merks, an unlanded Genrtle-man two: hundred Merks', a 
Yeoman two hundred Merks: But of old, acculers behoy-' 


ed to. find Caution to infiſt, Reg, Maj, cap, 1, 1, num, 


2ndif he cannot finda Cautioner , it is ſaid there, thur his 
Oath may be taken, ina!l caſes of tellony, and the reaſon 
viven, is, Jeſt roo much -ſeverity , in exa&ing of Caution, 
deterr the proſecution of a publick crimes and it may be 
doubted, if Canutio juratoriz, Ccannot-/ properly come” in 

underthe notion vf ficker ſecurity , and there can be little h'= - 


zatd to the Common-wealth , leing the Law preſumes, that 
Hts 
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publick revenge , where the party is unable, ' Whereas , 
admitting this, cautio juratoria ena prebetur perjurio, 2nd 
the defender is diſappointed of his — , and incereſt if 
the party fail, By The 29. cap, Stat. Rob. 3, purluers betqte 
the Sheriff » ſhould (ill Cd SEOnl iofzſt + byt with ug, 
thoſe ubi ſaam: vel ſuarum injuriamw Prager” Hem in ans 
ticategorits , the accuſer muſt ſtill find Caution y wherein we 
do very reaſonably differ from the Civil Law , for thedefen. 
der is as much prejudged , and may be as eaſily t:oubled, if 
' theſe precexts wete ailowed, to palliat the purſuers malice, 
as generally he could be in other caſes: in this likewiſe ye 
differ from the Civil Law, that the detender is oblidged to 
' find Caution for his compearance,, which he is commanded 
. todoby the Letters : by which the Meſſenger is commanded 
 todenounce-him? Rebel, if within fix dayes after the Sum- 
mones is execute againſt him , he find not Caution in the 
Books of Adjournal , to the eff: foreſaid z , which Cauti- 
on ,, though it be found , yet if it be not intimart to the Mel- 
{ſenger, che Meflenger may ſtill denounce him Rebel , for not 
finding of Caution, And though by che Civil Law, and outs, 
the Advoeat-may purſue without conſent of the privat party : 
yet heis not oblidged to find Caution, mam in co nonpreſu- 
mitur calumnia : yet the Advocat in our praRtique, doth ors 
dinarly oblidge his informer to find Caution,elſche refuſes him 

his concourſe, 

If the accuſer be found to have been calumnious , or as our 
Law termes it , in the wrong , he is oblidged to pay to the 

. party, an unlaw of ten Pounds, Fa, 3. Parl. 6, Ad, 
And if there be moe deeds then one, {ot is liable in twenty 
Pounds ; and likewiſe to pay the defenders expence, 477 78, 
Parl. 6. Fa;6, Which Ads, ſpeaks only of not prevailing, 
though there beno malice, and though there be no probabils 
cauſa litizandi, but it their purſuit be found to be malicious, 
*% it 


His M«jeſties Advacat will be Qill fo jtſt , 45 co purttethe N- 
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* it is arbitrary to the Juſtices, to inflit what puniſhment they 


pleaſe , either in that ſame ſentence, wherein the defender 
' 2bſolyed,or upon a ſeparat Bill,or purſuit; as alſo , he is by 
the Juſtice conſtantly ordained to pay what damnage, and in. 
tereſt, or expence the Juſtices pleaſes, both to the parties, 
nd to the Aſizers, 'Andalbeit , according to the Ciyi! 
Law, Procurator fiſci non preſumebatur calumnioſus; yet ſipro- 
_ [calis calumnioſe inſtigat judicem ad inquirendum tene- 
tur in damna attione injuriarum & concremari debet, I, univer- 


fic, ubi cau[a fiſcal , 8c, And according to the opinion of 


the Doors , hodie & judex & procurator fiſci affettate conſe- 
quentes crimen extraordinarie ſunt punendi, 9. | 

IX, The Juſtices ordain ,- that becauſe many poor perſons 
were maliciouſly , or ignorantly impriſoned , that the Magis 
ſtrates of Edinburgh ſhould impriſon none , but where one 
ſhould find caution , in the Books. of Adjeurnal , to inſiſt © 
2eainſt them, and to aliment them; and that they ſhould ap- 


point a Procurator, dwelling within Zdinburgh, to whom the 


uſtices might intimat, when they deſired the purſuer might 


infiſt, the 5, of Fuly 1661, which ſhould be done, and &x- 


ped very ſpeedily ; and for this end , the Biſhop was appoine- 


ed to viſic the Priſon every Friday and Wednelday, w 74x gr 


ther, celeriter judicari, Baſil, 1, 21, de cufod renv, . 
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TrLTLE XX. 


Of Advocats and Procurators,. 


Whether a Procurator ſhould be admitted for the purſutr in 
his abſence, | | 
His Majeſties Advocat may deput when he is purſuer, he hu 

alſv other priviletees, | 
In what cafes Procurators are admitted in defence, 
What Oath of Calumny is allowed in Criminals, 


T” He DoQors make a difference , inter ſimplicemallezate- 
rem; Whocan only propon what - is nottour, as thit 
the party cited is known to be fick , &; -procurats- 
rew;, who muſt have a mandat, .and may propon declinators, 
or dilators,  & defenſorem tunocentie, -who not only canpro- 
pon dilators, but may likewiſe defend, et Advocate ſemper 
reputatur defenſor, and needs no mandat , but his Gown is his 
watrand, and yet in Criminals he muſt have a Procuratory, 

I, According to the Civil Law, . Procurators were neither 
admittcd to purſue, nor defend, /, ult, s, ad crimen ff, de publ, 
7d, but by the Law of moſt Nations, a Procurator is admitted 
to purſue , for pena talions 1s now taken away, which was the 
xeaſon the purtuers perſonal preſence was requiſite, Clar, fin. 
gueſt, 14, N. 22, the detender muft ſtill be preſent, ze. judici- 
un reddatur eluforium, . 

W jth us, Procurators are admitted for the purſuer, and ”w 

this 
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this appears not to want difficulty, for if the defender ſhould 
deſire, - that the purſuer ſhould ſwear the Libel, the dyet 
would deſett, if-this were refuſed by 'the Procurator, and 
though in Civilibus, 'a day may be taken to produce the purſy. 
er, togive his Oath of Calamny , which Oath of Calumny 
is the ſame thing we call ſwearing the Libel in Criminals, yer 
ſeing all Criminal dyers are peremptor, ſo that there cannor 
he 2 day allowed to the purſuer to give his oath, 'it were unrea- 
ſonable but he thould be preſenc, tor elſe the defender is pre- 
cuded from a very great advantage, ſuch as1s the purſuers 
oath of Calumny, which it che purſuer himſelt were preſent, 
" | :ind refuſed, no purſuit would be ſuſtained at his inſtance, . 
likeas, if the purſuer were preſent, it might be referred to his 
n oath, that he'gave the witnefſe good deed, or that he kney 
thedefender tobe alibi; byall which it would ſeem, the pur- 
ſuer ſhould ſtill be preſent z yet this was expreſly repelled, 4, 
Aurwſt, 1652, Where Ballindalloch, was purſuing Fohy 
Grant, but there it was anſwered, that Baſlindalloch was one of 
the pu: ſuers himſelf, and the remanent were his Servants, 
y 11, Albeit the Kings Advocat be purſuer in moſt caſes, yet 
t I heuſes ordinarily to conſtitnte a depur, who ſhould produce 
- | awwritten warrand under his own hand, elſe cannot be admits» 
» | ted, and this depurcan deſert a dyer, though his Procurate- 
* | ry donotinſtrut him with a particular power forthar effec. 
: 29, November 1638, Mr, George Norvel Procurator for Mr, 
| Fob» Rolls, which is conſtantly the opinion of the Doors, 
His Majeſties Advocat uſes not to purſue a Summonds of 
' | Treaſon, without a ſpecial warrand under his Majeſties hand, 
| oraparticular order from the Council, which he uſes to pro- 
duce anteomnia, 2nd is ſtill marked by the Clerk, as may be 
* | ſeen in all adjournal Books, bur particularly in the caſes of the 
Lords of ochiltree, and Balmerinoch, 
3 His Majeſties Advocat, with us examines patties, and wit- 
nefles, betore the Proceſs be intented-, 'which he doth upon 
Nanz pretext 
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pretext, that he may thereby know how to Libel exactly, 2n4 
to the end he may nat vex patties, it he find no grougd forthe. 
purſuit,z but many learned Lawyers , have alwayg 
thought this Procedur dangerous, tor his Majeſties Adyg. 
cat is till a party intereſted, and ſo ſhould not be allowed to 
deals with the witneſſes 5 for thereby. he .may ſtrain troy 
then what otherwiſe they. would not depon, * And if in oy 
laſtzetormation of.the- Juſtice. Court, it-was fourd. that the 
Kings Advoacat ſhould not make the roll of Aſhzers, becayſe 
he is tqo much intereſted, much lefſe ſhould he tor. the am 

rezſon, be allowed to examine the witnefſes, fince that is q e- 
allowed to the Advocats for the detendets, _ ot- 

Advocats with us inCriminals are called Proloquutors.. 

3,: No perſon ſhould lead orconſult in reduction of fore- 
faulter, without leave granted by.the King, AG 135. Fa, 6, 
Parl, 8, But in other purſuics of Treaſon , no Advocat is obs 
liedged to crave alicenſe, andevyen the. fareſaid a& is abrogy- 
ted, A738, Parl, 11, Fa, 6, Which grants only liberty to 
plead in all Treaſons purſued before the Parliament : but by 
the 90, Af, Parl, 11, Fa. 6, Advocatsare allowed before 
all Courts to plead, without licenſe, and power is granted to 
Judges, ro.compel them-co plead in ſuch caſes, and the for- 
mer reſtri&tion has been founded upon C, felics de penit, ins, 
where toplead for Traitors is diſcharged, niſi concedatur licen- 
tia, | 

When Adyocats aſhiſt Pannels, eſpecially in Treaſon, they 
uſe to proteſt that no eſcapeof theirs in pleading, may be mil- 
conſtructed , | fince what they ſay, is rather ratzope of ficii, then 
ex proprio motu, 2s we ſce in Balmerinochs caſes and it were 
hard to be ſevere in-ſuch caſes roAdvacars, fince they are accus 
ſtomed to much freedom, and.are oftentimes tranſported by 
the heat of oppoſition, . and zeal tothere.Clienr, nor would 
men haveany to engage. in their delence , againſt fuch pur- 
ſyits; it chis liberty were not allowed, and it isagaiaſt reaſon 

| not 


cept "a A— | 
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16t toallow it, where they are forced to plead, as they ordi- 

narily are in caſe, of Treaſon, afid yer if any Advocat will de- 

fend his own eſcapes againſt authority, he may be puniſhed by 

dprivation, but his puniſhment . extends no further , even 

where he ſpeaks Treaſon, as was found in the Senat of Savoy, 

Cod, fabr, tit. de penis defin, 19, 

By the Civil Law Procurators were admitted for the defen- 
der, where the pain to be inflicted was not corporal, for the 
reaſon why perſonal preſence was requ.liee , viz, that the de- 
fender might undergo what was inflicted, did here ceaſfe,and yer 
with us, the defender muſt ſtill be preſenc,even where the pain 
to be inflied is pecuniary , ſuchas in cutting of greetr wood, 
ſtealing-ot Bees, 8&c, becauſe the certification of the Letters 
with us is ſtill to compear to underly the Law, under the pain 
of Rebellion, and hath nor thoſe words adjoyned , or 70 ſhow 
4 reaſonable cauſe, which being added in Symmonds; for Ci» 
vil cauſes, is a ſufficient warrand ', for the conſtitating a Pro-- 
cararor, 

Noblemen, likewiſe might by the Civil Law, and the 0- 
pinton of the Doors compear by their Procurators, but this 
isnot allowed with ns, Procurators might likewiſe by that 
Law, be admitted to propon the incompetency. of the Judge, 
even in the caſe where there is a Statute appointing the deten- 
der to compear perſonally; which ſhould much more be allow- 
ed with us. where there is no ſach Stature, but where this ne- 
ceſſity is impoſed by the will of the letters + Boſf,t7r, an incri- 
mn, num, 13,14, Fa'in, de war, queſt, 99, num 168,” and 
yet T have (een thoſe who killed 4rmsſtrong the cuſtomer, out- 
lawed , Fuly 1668, Albeit it wasalledged, they dwelt with- 
in the regality of Annandale, and fo they ſhould be repledged, 
which was repelled, becauſe they were nat preſent, yer the - 
reaſon mighr be, becauſe the Juſtices were Judges competent, 
e9caſu, and the repiegiation wis a priviledge, with which the 
Lord of Regality might have diſpenſed, and fo was comperent - 
only 
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only to him-, and to the defender , who ſhould have compez.. 
ed, in omnem eventum, - 
 Procurators are alſo allowed to propone excules for abſenc; 
£46. ſnemandato, fi excuſationes ile ſunt fatti, & neceſ{aia 
as is ſickneſs, impriſonment, ec, Sed ad allegandum cay. 
[as probabiles, & neceſſarias ab[entie , {uch. as the want of 1 
late conduc,, requiritur mandatum y . quia abſens.its reuunciq. 
re poteſt, & 01 conſtat at ipſins voluntate, niſs. per mandatum, 
which diſtinQion , I think uaneceſlar ; becaule ir is alwayey 
preſumed , that the defender would willingly have himſelt ce. 
tended z and with us, a Mandat is not neceſlar, it an Adyq. 
cat be imployed, ;tor his Gown is his watrand « and where 
an Adyocat is imployed., I think , the Cautioner may bead. 
mitted, albeit he have ne warrand ,- quia qui ſatiſdat dicitur 
habere mandatum de jure farin, ibid, part. 2, num, 283, and 
. the Cautioner defends himſelf , eo caſu , ſeeing if the reaſon 
of abſence,. or Eſſoinzie ( as we call it, be tound relevant, he 
will not beunlawed , and where a Mandact is neceſſar with .us, 
which is, where an- Advocat is not imployed ). it may be 
doubted, if che. Mandat be ſufficient, it ſubſcribed only by 
one Nottar , where the party cannot write, which though it 
be ordinarly ſuſtain'd , -yetit would appear , that eo caſu, it 
ſhould be ſubſctibed by two; for.the Actot Parliament re- 
quires two Nottatrs, and four Witneſſes , in all caſes of great 
importance; yet ſeing quelibet levs probatio abſentiz ſuf- 
ficit , it would appear , that quodlibet mandatum hic [uf- 
"EI | 
# I V, Albeit where the purſuer is a privat perſon , he is ob- 
lidged to ſwear the Libel; yer where the Kings Advocat pur- 
ſues, he is not oblidged to ſwear the verity of the Dittay; 
. becauſe he purſues only, ratione officis, bur Tfind, in the 
ſ:me Deciſions, that, the Adyocat is not. oblidged to depone, 
whether the party hach-given, partial counſel ,. the 10, of A4u- 
guſt 1598, Advocatus contra the Laird of Dalgety., nor yet to 
Geclare 
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declare who is his informer, the 20, of 4pril1599, Adve- 
wutus contra Fohw Connel, and others , but this ſeems unrea- 
ſonable, ſeing the defender ſhould not be prejudged , by the - 
incenting of a purſuit , at the Advocats inſtance z and jure na- 
torali , the purſuer , or infortaer, which is. all one , ſhould 
not bea Witneſſe,. norcan it be known who is putſuer, with- - 
out the Advocat declare: it is alſo a great encouragement 
to unjuſt purſuics, that any perſon may inform at random, . 
without being known, and the informer is liable in damnage, 
and intereſt, if he inform without any ground., even though 
the purſuit be only raiſed in the name of His Majefties Adyo- 
at; 478, Parl,6, Fa, 6, butitthe Advocat may conceal 
lawtully the 1nformers name , then the defender is precluded 
irom all theſe juſt 1" Mi This priviledge ot the Advo- 
cats not ſwearing-the Libel, ſeems to be founded upan the 
opinion of rhe DoRors ,, who-contend-, that Procurator-ex of+ 
fcio non tenetur preſtare juramentum calumnien, Gail, obſ. lib; 
1, obſer, 88, OO 
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I, A Libel is generally by Lawyers thonghe to be a $y]- 

logiſm , wherein the propoſition -( as we call it) is 
founded upon the Law, and though the propoſition be oft- 
times generally couceived thus , that albeit by ſeveral As of 
Parliament, thecrimeof , &c, be expreſly forbidden, &«. 
Yet it is more regular to expreſle the particular As, where- 
upon the propoſition is founded, The ſubſumprion of the 
Libel, is the matter of Fat , which ſhould condeſcend ”=_ 
* the 


we 
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-cheaftors names, and deſignations, and upon the place whete 


the crime was committed , either ex; reſly; as the Honſeof 
ſucha man-, Or per roherentias, as Lawyers ſpeak , as thatit 
was done nezr ſuch an H:ll, Water, exc, 

11, That the piace muſt bedefigned, is expreſly required, 
| libellorum , ff, de accuſ, But whether the Day , or Mo- 
neth muſt beexpteſt, is more controverted 3 and by the for- 
mula, expreſt in the former Law , the Place and Moneth, ate 


eceſſar , and to that formula, is there ſubjoined, thir words, 


neq; diem neq;, horem invitus comprehendet , but according to 
the opinion of the Doors, it the defender compear , and 
crave that the purſuer ſhould expreſſe the Day , becauſe he 
offers to prove, altbi, then the Judge ſhould force the ac- 
culer to expiefle the Day 5 for elſe the detender would be 
precluded from proving his innocence, Bart, # 1, is qui reus, f. 
de pub, Fud, But though in that cafe the acculer is oblidged 
to expreſs , yet he is not obliedged to prove the ſame ,, be- 
caule the expreſſion thereot is not neceſſay , for the releyan- 
cy of his Libel , but only for the clearing of the others inno- 
cence, Bertr, and /ib, 6, Confil, 61, As alſo, if the purſu- 
er can upon Oath depone, that he doth not remember: the 
Day, and that he does not omit the ſame maliciouſly , eo c4- 
{u, he 1s not obliged ro expreſs the ſame , Clar. q, 12, wninm, 
13, But che former difficulty in this caſe ſtill remains, which 


1s, that the defender loleth the benefite of this defence , and 


is prejudged by his accuſers ignorance, which ſeems to be un- 
juſt : and therefore Cook 7, rep, Calvins caſe obſerves , that 


-an inditement ſhould be moſt cu: touſly, and certainly penn'd, 


and by the 37. Stat, Hen. 8, the Day , Year, and Placd muſt 
beinſert, By the 80, ch, quon, attach, theſe ſevenare to be cx- 
preſt , the Names of the Parties, Day, Year , and Place, 
Cauſeof the Complaint, and Damnage. F.ccording to out 
Law , either the-crime 1$ ſuch , 2s depends upon time, as is 
the ſtriking one in the Sefſion- Houſe, whilſt the Lords fir ; 

| Ooo -*"Mq 
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. arthe wounding, or killing one in time of Divine Se1vice, ang 
in theſe the particular time muſt be both libelled,and proved, 
beeauſe the time is not there a meer circumſtance, but it is the 
medium concludendi; and therefore a Libelin Deforcement, 
was not. found relevant , becauſe it condeſcended not upon the 
time, ſince it was lawtul , if the Rebel had been apprehend. 
ed upon theSabbath , 1671, but Tthink that this might 
have. been propon'd as a defence, and that the Libel withour 
the Dey, was releyant, but there alſo, the Year was not in: 
ſert., nor would the Juſtices allow che ftiling up the ſame at 
the Barr, as incivil caſes, bur in ocher caſes, where the 
crime depends notupon time, ye uſe to Libel in-the Moneths 
of <Mgy, Fune, Fnly, &c, or one, or other of the Mq- 
neths, Weeks, or Dayes of the (aid Moneths, but theexprel- 
fis of the Day , is.noc found neceſſary, as- in the caſe of one 
Hay, was tound the 5, of November £612, and1ikewiſe upon 
the 8, of July 1615, where a ditray of theft, was found rele+ 
vant-, though neither condeſcending upon the Day , nor 


the marks of the Goods : And in my. Lord Argyls cale, the 


Pajliament tound it.not neceſſary to condeſcend, even upon 
the Moneth , bur the ordinary Caution allowed the defender, 
in-that caſe, is, that the defender may. offer to prove, that 
quo ad, {ome particular Dayes of theſe Moneths, he was ali- 
bi, and quo-ad theſe, the Libel will not be relevant , nor he 
paſſe thereupon, to the knowledge of an-inqueſt, but will get 
' apiecept of exenlpation.: as for inſtance, it one ſhould be ac- 
cu{ed of killing a man, in. the Monethof <March-, upon the 
Sticer of Edinbureh, he mightalledge, that quoad, the firſt 
ſow; th-night he was at London, quoad', ſo many otherdayes 
thereof he was at New-caſtle, &&c, And it the Witneſſes, when 
zhe Eibel comes to Probation, dodepone, that upon any of 
theſedayes the crime was commitred, in which alib; is proved, 
.the detender-will not-be thereupon convit ; for though the 
Pufter needs. not condefcend upon the Day., yer the Wit- 
aefles muſt condeſcend upon js;in the caſe where al;bi is offered 


IL; 
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to be proved, but otherwayes it may be controverted whether 
1 Libel be relevant, bearing in che general, -the committing 
of che Crime, bur not condeicending upon the particular man- 
ner: 2s for inſtance, it ic ſhould be ſubſumed upoa the Acts 
zpainſt fore-ſtalling and regrating, that the defender did fore- 
al, but did not condeſcend upen the particular perſons, from 
whom the corns were bought; or in uſury, it the purſuer ſhould 
not condeſcend upoa the particular way how the uſury was 
committed z and in my.opinion, reewlariter, the crimes ſhould 
be particularly ſubſumed ; becaule elſe the relevancy cannot 
he debated before the Juſtices, and the afſize ſhould be con- 
tantly judge of che matter of Law, and the Pannel ſhould be 
put ott to the khowledge of an inqueſt, apon irrelevant crimes, 
all which were abſurd z bur yet there are ſome crimes, ſuch as 
tore-ſtalling, and regrating, in which it is ſufficient to libel the 
Crime, without condeſcending upon the particulars, for in 
this crime it is declared by 148, A&#, Par, 12, K, F,'6, that 
2 Libel bearing common regrating,or fore- ſtalling,in the gene- 
ral ſhall be relevant, without condeſcending on the time, and 
way of committing the ſame, And accordingly upon thi tr, 
June 1596, A Libel againſt Toung and others,tor tore- ftalling 
was found relevant, though ir condeſcended not upon the 
particular perfons againſt whom this crime was committed - 
And it may be debared, that a perſon being purſuedtor com- 
mon uſury, it that crime of common ufury, my be ſuſtained 
without any particular condeſcention,  becanſe both the rele- 
vany, and probation is referred to his own Oath, and ſo he is 
not precluded from any detence, bur fince ic was neceſſary by 
a particular Law in regrating, toappoint the Libel co be 
tound relevatt upon that general, it ſeems to follow, that re- 

glarly the particular way, and manner nwuſt be condeſcended 
upon ; ele that particular diſpenſation had not been neceſla- 
ty. Whether a concluſion be nectflary in'Criminal Libels, is 
likewiſe debated amongſt Lawyers; ': but the commor opion 
s,, that it is not, becauſe though in Civil caſes, the purſuer 
Ooo 2 may 
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may crave more, or leſſe, nor what is due to him, yet in Crimi. 
nal; either che penalty is determined by a Law, which the. 
Jadge muſt fo)low, though it be notcraved, or otherwiſe the 
pain is Arbitrary , and there the parſuer cannot by his petiti. 
on determine the ſame, but maſt leaveit co the Judge, /, r.5, 


qu0r um ﬀ ads, C,turpil, 1, f., de privat delifti l, ordineff, a 
po 


#ricipalem.,' and in the'form ſer down 1, 3. ff.” de accu{atio: 
by:: Paulze,. there is no concluſion expreſt, bur yer with us, 
there is alwayes a concluſion in-every Libel , though ir bege. 
neral;-and T perceive thac moſt of the pra@itioners are of opini- 
on,. that at leaſt a general-concluſton-ſhould be added, 

I TI, Whether a Libel being libelled qualifieate, the purſuer 
miy paſſe from the quality, his-been chus determined 
" by Lawyers, that if the quality amount to another different 
- crime, ic cannot be paſt from, but.if the quality amount only 
to anageraging circumſtance , it may be paſt from, As tor 
inſtance, it the purſuer Libel upon the Ad of Parliament, 
whereby murder under.cruſt, is Treaſon, and (ubſume that 
the Pannel is guilty of murder under truſt, in fo far as the per- 
ſon murdered, was father to the murderer, it when thecaſle is 
to-be.tryed, the purſuer ſhould declare, that he infiſts againſt 


him as a Murderer ſimply, becauſe he is not ſure to prove, that - 


the perſon killed was: father- - I chink eo caſs,- the purſuer 
could not fo reformor declare his. Libel, for that makes the 
 ctimes to differ, the one being Murder, the other Treaſon, 
and the defender was only . obliedged to prepare him to defend 
22ainſt Treaſon, and finding . that. he was ſecure, as to the 
crime libelled, he needed not prepare other defenees, or raiſe 
exculpations . for that effect, . but theſe qualities which a- 
mount only to aggravations, may be paſt trom, as was decided, 


x11, November 1672, For Aikmas having purſued Carnegy 
of Newgate tor oppreſſion, conformyto the. 25. A 4, Parl, X, 


F: 5.- becauſe he had beat him,.- who was a Magiſtrat, in the 
exetciſe of his O flice,: the Juſtices having ſound, that the by 


my > AS ag a= am ©. amy a woo act oe. eo ao. aa =... 


== a FT © Co©5 


—— 


Sm_—_—_—ia 9 arc = rs ** dt. 


of Proceſs thereto relating. 469 
ſaer could not in the conſtrution of Law be repute a Magi- 
ſtat, becauſe he had not taken che Declaration, it was thereat- 
ceralledged, that the Libel being only tounded upon the faje- 
{aid Statute conceived in fayours of Magiſtrats, and the con- 
clulion being againſt oppreſſton, and not againſt bearing the 

r(uer, could no more inſiſt upon that Libel, which was re- 
pelled, for the Juſtices found, that the beating any man, was 
2erime, and the purſuer might infaſt againſt the detender tor 
beating him, ſince his being a Magiſtrat was only an aggraging 
cixcumſtance: - Yet this ſeems a chard deciſion, ſince the pro- 
rofition of the Libel,did not bear, that beativg was puntſhable, 
nor did the concluſion bear, thar ac leaſt the Panel was puniſh- 
able for beating a freeLiedge:& it this were univerſaly allowed, 
alternative Libels were unneceſſary, and chis would occaſion 
much looſeneſs in Criminal Libels, whereas Lawyers trea«. 
ting of Criminal Libels, have laid icdown -as a prin- 
ciple, that in criminalibus:non licet vagare, and the crimes of 
opp:eſſion, and beating, are different, Nor can it be: denyed, 
but that a privat perſon differs from a Magiſtrat, ſo that this 
quality made the perſons, the crimes, and rhe medinm conclu-: 
dendi. to differ, 

I V. For the better clearing of our cuſtom in theſe caſes, I 
have-ſet down the form both of the C1iminal Lercers, and. 
Criminal Indictment now in uſe with us, -. 


A Criminal Summonds. 


HARLES, &c, humbly meian'd and complain'd to 
_4Us, by Onr Lovits, A, the relidt, BR, ſiſter, daughter, and 
neareſt kinſ-woman, C. as Mr, with the remanent kin of Ums 
quhile Main, Servant to the ſaid C. and Our right truſly aud 
well belovedConncellor, our, 1dvocatfor onr intereſt inthe matter 
underwritten upon Liſtoun, without any juſt cauſe, offence or 4n«. 
jury done to him, by the ſaid umquhile Main, having conceived a 
deadly 
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deadly hatred, and evil will againſt him, with an ſettled purpuſe, 
and reſolution to bereave him of his life,one way, or another late. 
ly, upon the laſt day of where the [aid Main was. in quiet, 
and ſober manner for the time, expetting no harme, injury nor 
pur ſuite of any perſon , but to have lived under Gods peace, and 
ours. ' And the ſaid Liſtoun being bodden with a great Batton, or 
rung in hs hand, andwith knives andother invaſive weapons, 
firſt upbraidedthe [aid Main with words, alledging that he was a 
common Thief, and had ſftollen, 8&c, And thereafter, becauſe 
the ſaid Main had purged himſelf of that calumny, and ſaid he 
was as honeſt a man as himſelf, hethereupon ran and ruſhed the 
ſaid Main (being an aged man of 74. years of age ) to the ground 
under his feet, ſtruck him in the head, craig, ſhoulders, and ſidt, 
with the ſaid Batton, lip upon his breaſt and belly with his feet 
and knees, beat him upon the heart, and thereby broke, and brui- 
fed his whole intrals, aud noble parts, thereafter heaſed and drew 
him by the heels, off the ſaids lands, by the ſpace of a quarter of a 
mile, toalowVault in, &c, and impriſoned hiw therein, tan- 
quam in priyato catcere, he being inthe dead thraw : Likeas, 
within three hours after hs impriſoning in the ſaidVault the poor 
aged man dyed of the ſaids ftroaks and hnrts ; likeas, to (uppreſſe 
the Murder, the ſaid Liſtoun with his complices, buried him in 
an obſcure place in the night time, and ſwa the ſaid Main mas 
ſhamefully , and cruelly murdered, and ſlain, and ſecretly buri- 
ed by the ſaia Liſtoun, and his complices, and he is Art and 
Part thereof, committed upon [et purpoſe , and proviſion, and 
forerhought Fellony,in high and manifeſt contempt of our Aut hi- 
rity and Laws, in evil example of others to commit the like z if 
ſwa be, OUR WILL IS herefore, 8&C, ard in Our name and 
authority, command and charge, the ſaid Liſtoun, committer of 
the [aid Barbarous murder, in manner foreſaid, to come and find 
ſufficient Caution, ſurety to Our groprce Clerk, and his depmis, 
atted in our books of Adjournal, that he ſhall compear before the 


Fuſtice, or his deputs, ta underlye the Law for the ſamen in our 
*% Tolbuith 
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Talbsith in Edinburgh, onthe Day of in the heur of 
Caoſe, wnder the pain contained in Our Adts of Parliament, and 
that ye _ him perſonally, if that he can be apprehended, and 
failzing tk cof, at his dueling houſe, and by open proclamati- 
up, 43 the Mercat Croſie of the head Burgh of the Shyre, Stewat- 
ry, or Reg ality where he dwels,' to come and find the | aid ſoverty 
ted, in manner foreſaid, with in fix dayes next after he bees 
charged be you thereto, under the pain of *ehellion, and putting 
of him tothe Horn, the whilk ſix dayes being by paſt, and the [u- 
ry not being found , that ye immediatly thereafter denounce him 
Rebel, and put him toonr Horn, and eſcheat and inbring all his 
moveable goods, to our u fe, for hs contemsption, and canſe Regi-- 
frat thir our Letters, with the executions thereof, inthe books of 
Adjournal, within fifteen dayes thereafter, conform to our A tt 
of Parliament made thereanent, and if he find the [aid foverty, 
mitimation beinz alwayes made by you, tous, of the finding 
thereof, that ye Summond an aſiize hereto, notexceeding the 
number of 45. perſons, tagether with ſick witneſſes as beſt knows 
the werity of the premiſſes, whoſe names ye ſhall receive in the. 
Rolls, ſubſcribed by the complainers, ar either of them, ith per- 
lon under the pains of 4.100, Merks, as ye will axfwer tous. 
Exdeliberatione, 
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The-form of an Indicement. is thus. 
An Inditement; 


"Or fameikle as the abominable, vile , and filthy vice of Tn- 
ceſt , being fo odious, and deteftabli inthe preſence of Al- 


mighty God, and be the ſame eternal God., his expreſs word ſo 
clearly condemned; Therefore our ſoveraign Lord, out of his , « 
godly diſpoſition , and zeal , by diverſe his Aits of Parliament, 
txpreſly Statute, aud ordained, that whatſoever perſon , or per- 
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ſons , commits the ſaid abominable crime of Tnceſt , 'ſhall be yy. 
niſhed to the death , as the [aids Adts of Parliament , in them. 
ſelves proports : Notwithſtanding, "it « of verity, that the [aid 
4.86, being married with his I-wful $'ouſe, Daughter to C, muſ 
ſhamefully , but fear ofiGod, or reſpet# to our Soveraign Lords 
Laws , has given the wſe of his Body ro D, His Wifes Sifter, 
in the Moneths of in' his and her journeying ,  bttwixt the 
Burghpf Edinburgh, and the Town of Elgin, and within the 
ſaid own of Elgin, in thewhich filthy , and inceſiuomns copult. 
tion | ſhe has procreat a Bairn , committing there-through the 
| [aid[filthy crime of Inceſt , and Adultery, to the high offence, 
anddiſpleaſure of Almighty God , wiolatton of the Kings Ma- 
zeſt i's Laws , and evil example of others, to run-in the like fil. 
thy and abominable vice , if the [amine be ſuffered to remain 
unburiſhed , as at length ts contained in the ſaid Dittay, . produ: 
ced againſt him, &C, 


'V, , The Summends ſhould, be execute only-by a Meſlenger 
at Arms, or by an Officer of the Court , except in the caſe 
of Treaſon; in which caſe, ic is appointed by the 125, 4# 
. Parl, 12, K, Fa, 6, that Letters , and Summonds of Trea- 
ſon, ſhould be executz only by Heraulds , and Purſevants, 
bearing Coats of Arms , or by Macets , which muſt be under- 
ſtood only of Macers.of the criminal -Courtz for the Macers 
of the Council, or Exchequer, or Seſſion, cannot execute any 
other Summonds, bur what is purſued before thele Reſpective 
Courts, to which they are Macers, The formof the Execu- 
tion , is, that there bea full Coppy of the Letters delivered 
to the defender, it he he perſonally apprehenced, or it he can- 
not beperlcnally apprehended , to his Wite , or Se:yants, or 


affixt upon the Gate of his dwelling Houſe, it heany has, and_ 


'Proclamation at the head Burgh ot the Shire , where a Coppy 
is likewiſe to be fixed at the Mercat Croſs; but it there be 
moe petſons then two, and all be called for one deed , and 

crime, 
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etime; "In that cafe,” two of the Copies are tobe delivered, 
totwo of the Principaſs, named inche ſaid Letcers, or their 
Wives, &c, . In manner focefaid, is ſufficient, 9. 1; 6,P, 
p..33. burit the Perſons live in;Shires ,, or Countreys, »þ; 
yon patet turus acce fur, the Bill wherenpo the Letters paſſe, 
'uſe ro contain a priviſedge, for citing chem at the head Burgh 
of the Shire, and tothe end'of the Letters, bearing thir 
words, and failzing thereof , by open Procamation, at the 
Mertat Croſſes of our Barghs of, &c, butaiſe they arebro- 


| ken men ; having' no certain dwelling , and haunts , and fre- 


quents with' other broken men , where our Officers dare not 


teſort , for fear of their lives , with the whilk Charge, ſwato 


Ge given, We, and tht Lords of Our Council , by thir Pre- 


"ep diſpenſes, and admits the ſamine to -be as lawful , and 
Flefficient , as if ilk an of them mere perſonally apprehended, 


*this is by the Doors called, ciratio edictalis, bur it the par- 


| be out of the Countrey, he muſt be cited at the Mercar 
*Etoſs of Edinburgh ,  Peir arid Shoar of Zeith, as in other 


caſes, Nota, though the Ad of Parliament tforeſaid , bear 
nota full Copy, yetit is abſolately neceſſar, thor a full Co- 
py be given; tor the Dyetsin the Criminal Cow being pe. 

tor , © the Summonds is notgivenup7o ſee, as incther 
Conrts ';- and'thereforethe defenderftonld have'a full Co- 
py, that he may come inftructed how to defend, ang that he 
may timeouſly raiſe -excu]pation',, andifa full Copy be nor 
given, the-Executions haye been found null * ja rerun , and 
the As of PatThament poiſe Try ſhould be null; Anno 
1665. Livingoun contra Leith: And though ſome think, 
chat in«the caſe where/aſhort Copy is given, the Summonds 
ſhould be only given up to. a ſhotr' day', but the Execucion 
ſhould tior be.nell '{ 'yer] think thar, opinion is, nor ſound, 
x. Becaufe che *Adﬀ'ot' Pu iament" appoints the'Eﬀecurion ro 
benulf, 'wher&2' Copys not given, © 2, Thegiving up ro 
ce; cantot be: [uffictent';? for'if rhe party: had gortena full . 
a. Ppp Co-- 
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Coppy at home, upon the place where he lives, he had i. 
ed Excolpation , and cited the Witneſſes therefore Rr 
' place, Thir Executions ſhould be ſubſcribed by the Exec. 
ter, and ſtamped, and Sealed betote Witneſles, elle 
are null, A# 32. Parl. 5. F. 3, And Letters ſhould notbe dg. 
re& generally , againſt Complices, but. the particular crime; 
of eyery detender ſhould be expreſſed, Fa. 6. Parl,6, cap, 76, 
and Fa, 6, Parl.11, cap. 85, And by this laſt 4@, al 
Criminal Letters, which import tinſel of Lite., and Moye. 
able Goods, when they are execute by open Proclamation, a 
Mercat Croſles, ſhould be execute betwixt eight Hours of 
the Morning, and twelve Hours at Noon - Though former. 
ly, whena patty wasin Priſon , his Inditement might have 
been givea him upon twenty four Hoursz yet it was found 
in the caſe of Robertſon, in Fuly 1673. that a Pannel in Pri 
ſon , ſhould have fifteen Dayes at leaſt, that he might with- 
in that time, either raiſe a Summonds of Exculpation, or 
might take out diligences, for proving his Objections againſt 
Wi irneſles, or Aſſizes, and that conform to the eleventh Ar- 
'ticle of the Regulations, concerning the Juſtice Court, though 
it was alledged then , by His Majefties Advocat, that there 
was no expreſſe Warrand for that Indulgence, in that Article, 
And CorreQory Laws, ſuch as the Regulations were, , ought 
not to be extended beyond the Letter, eſpecially in this caſe, 
where the Pannel was a Murderer , taken with reid hand, and 
Tuſtice was to be done 2gainſt ſuch., by. our old Law, - within 
twenty four Houres + . which replies were repelled, io reſpeR 
it was duplyed for the Panne]., that though the Law did not 
expreſle the time that is-to be indulged , ro ſuch as are crimi- 
nally purſued z yet it having expreſt the reaſon, for which 
this indulgence is to be given, wie. . that the patty mightsi- 
ther exculpar himſelf, or caſt the Wigneſles,  .or Aſſizers, 
that were to be uſed againſt him, the Law could not bur allow 
a'time ſufficient, tor coi0g that diligence, , ic being a Row in 
» aw, 
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al Law, anda Principle in-Reafon;,' that quando aliquid conceds- 
the , Ye Boats Gab ata þ Wn ne 7 
tur-» omnia conceſſa videntur (ne vibue hoc wi, and 


. 7 

WY hough wherea party is caken reid band, 'and confefles, the 
wy jge onghe to-do preſent Fuſticeapon him, yer chat is 0n- 
hy incroduced to make Judzes diligenc, burnor atall to pre. 
nes Jade poor Pannels from their Faſt defences , and it were a 
76, thing. very inhumine , and unwarrancable,” if 2-poor Panne! 
al pee caken reid hand, bat could prove that he was forced to 
Ve kill in-ſelf-defence z or, if he contd prove, thatone of the 
7 Y Witneſſes had beeri one of the Agpreflorsz that in either of 
# theſe, or.ſuch like caſes, he could not have time to cite Wit- 
"IF nefſes for that effe&, | 

Vi YI, Whethera perſon whiois cited to compear in a.crimi- 
he nal Court, as defender, at,a particular day expreſt in the Sum- 
'" @ monds, may not before that-day-appear in Edirburgh, though | 


| hebe baniſhe, was doubted, 'in-che Action purſued ar His 24+ - 
jefies inſtance., againſt feyeral Gentle.men, in Anno 1674. . 


and rhat they might come to Edinbareh, was allowed z be- 
cauſe being cited, they were commanded ro come, 2, Their 
ph ; 0 "XE5 ITN . 2:9 ; "Ak h 
coming to Town was neceffar ,” in order to thetr defence , and 
thus, when men are indited , they- have the liberty of a'free 
4: © Priſon, thayg {1 then they were ordered to be kept in cloſe | 


r 
Priſon; - and yet ſome thought thar this might be doubred, 


; ſhould be.formally taken off, andthe raiſing of a dittay is no- 


« || fiſcharge of 'the baniſhment' , for (elſe the Kings Advocar 

" | night diſcharge baniſhmenrs when'he pleaſed, and indite- 
menes bear not to,qppear betwixr and ſyeh 26ay;; butar ſuch - 
aday,, -2,, When eq are under Caption ;- they may be ta- 


a ken, if they appear before the day of compearance, it they have - 
. | Pata Protection , which ſhews, that a meer citation doth nor. : 
w | {ke off the dangers ,, 'to which" the perfon ciced isliable. 
n Y 3+;/Prote 1008 were needte(s, it this were allowed, for the ci- 


PPPs: cation - 


Y | 


cation wonld be « ProteQiqn ,, and yer Protetions are ordzi 
ed to be grated 50. defenders in-fuch cafes, Rs. bus 

Asalſo it was doubted there, it uch as were Cited upon fig! 
ty days , -might compear with others of-their coimplices ; wha 


' 


were Cited upga.ſix dayes,. for it was mrg'd,,. ſee appeate 


ing upon fixty dayes,. was int rzpduc: di eg fe ot 
and ſo he might renounce it, and Bo Ra not compear 
at thelong Dyet, and yer.it may be urged , char. che purſyer 
has choſen his own Dyet,. and it may be his rrue intereſt ſome. 


&fs {avours, 


times to divide the defenders, - and ſometimes his Probatian 


PF 


cannot be (ooner ready, 
When there are more pur 


My 


extracted; and it boti: purſyer , and de' 

Purſuers Cautioner is unlawed , for not reporting the C 

nal Letters.,and the defender is outlawed, and hisCauri 

likewiſe: unlawed for not preſenting him z bur if either, or 

both. compear , the Cautioners takes Inſtruments 'uportheir 
FI re- 


prog wag, wy — TOS: moe wy 
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Th orting the Letcers, Tf the defenders Cautioner ;pteſenc 
"4 Y im at the day, but the Judge be abſear,, or theday teriar, 
lie, F zit ic be 2 publick Faſt ;*.chee1 thipk/the Caurioner is nor 


tho IJ free 4 bur he ſhould'preſent him at a day wherein he may be 
al cſued, for = obl gonon w_ er to be ; cum ef- 
ns Wl /itu, eſpecially it rhe Banas) would have been impriſoned, if 
Fo ſ had a fouk "that perſon? Cantioner,-/ + {-- RT TE 
ver Upon their preſenting the Panne), then the defender enters 
e- © opon Pannel, and the Clerk marks, curia affirmata die men- 
al per and marks ſtch aman entered upon the Pan- 
 @ «1, ſucha day accuſed tor thecrime, &c, and marks'who 
t> © were purtuers, and who were Proloquutors in defence, and the 
le © Dictay is read, and the Juſtices ask whether the Pannel be 
ne F guilty, or not; which is conform to /, 3, f. quam aniſs non 
"0 Bl pofint, & 1, & adulteram. f. ad leg, jul. de adult, and the. Ad» 
id F vocats for the defender, dictat both the Dilacor , - and: pe- 
i- | remptor defences, asthe Advocats for the purſuer ,, do his re- 
i- J pleys and triplys,which has been originally introduced amongſt 
dF us, as F conjecture that-the Judges might not be ſeduc'd, by 
tf thep:iſionar, and well ated Eloquence of Advocats, 9uin« 
til. athenis (ſpeaking of the _Arepage ) affectus movere 
* | ftiam per preconem prohibebatur orator, © aguoney! Ty FEY @voTigos. 
» | BydiQating alſo, the- Advocat conſiders more grayely what 
" | heaſſerts in.theſecaſes, which are of to great, concern, and the 
- F Judge has more permanently under his confideration. what he. 
LF i5todo, and ſucceeding ages may better judge of the gtounds 
* | whereupon he proceeded | 
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viledges competent to. 


. ©. thedefender, 


 . Q 


—— {.__ __—__ 


; Theriſe and progreſs of exculpations with FT 


m_ exculpations may be admitted,though tontrair tathe. 
Libel, | | 


How alibi ould exculpat.._ 


Witneſſes liable to exceptions may be admitted in exculpati> . 


Witneſſes for exculpating may he ht though pot cited,” 
9 4 man may be puniſhed, though he has _ fully pro». 
' wed his exculpation, © ' | 


How rol bra may exculpat if the purſuer inſſt not. 
C: Whether t 


e Fuſtices, or xAſfizers are judzes to exculpati: 
ot Ee +: 4hed; 


I What if the purſuer cite as parties, the defenders nec ffary 


witneſſes? 


L ® 


Lbeie after a crime. is proved, the Pannel is moſt unſ;- 


yourable,, yet till then, he is ſtill preſumed innocent, 


O:fr aftat nocentem abſolvere, quam innocentem condemnare, & 


FF. 


Of Excnlpation, Sc. : 
Pew, de Annch, conſul. 2.3, obſerves well, _ that the Court te 
ſerves much more honour, ' when they abſolve, ' then when 
they condemn, . The reaſon of which is, becauſe whenan in- 


$ cocent perſon is condemned, the wrong cannot be repaired, 


bur wheg ' a guilty perſon is abſolyed, yet God will either ſut- 
fer him him _ fall ina ſecond ſnare whereby the firſt EY 
may be alſo puniſhed, or at leaſt, His infinite Juſtice will py- 
niſþ him eternally it he repent not, . WHY 
When any perſon was Criminally purſued, he had þy. the 
common Law thebenefite ot exculpation, for ſo they term 
the defences of the Panne], as isclear. by Clar, queſf, 51, But 


1Ifind nor this term uſed with us, till the Year, . 1661; -at 


which time, it was uſed firſt in Argy/cs proceſle, , The Ex- 
glih call this, ro trave;ſean Inditement, from the'French ward 
traverſer (as I ſuppoſe ) which fignifies to oppoſe, or croſs, 

Whena Pannel before that time, was purſued in Scotland, 
hebehoved preſently to propon his defences, and have wit- 
neſſes there-prefent, for proving it, or elſe he behoved to refer 
it to the purluers witneſſes, tor qur Anceſtors thought that 
the purſuers. Witneſſes being preſent, could not 4but know 
all the matter of fa exactly, and (6 were as fit tg prove the 
exculpation, as the Libelz but this was a miſtake, for witneſ(- 
ſes might have been preſent when thewound;was given, -: who 
were not preſent at the beginning, when the. occaſion, of the 
wound was given, whereupon. the exculpation of ſelf-defence 
was founded x, ſo tha other witneſſes are ottunes necelſary, ber 
fide theſe adduced by the purſuer,.and it is nor Gate to-preſume, 
that theſe will come without a citation , or.it they come with» 
our acitatio n,they a1e #/troxie, ang fo are ſuſpect, .._ _. 

In 4120. 1661, the Juſtices did begin to-graneÞrecepts: of 
Exculpation, * which were.drawn by the Clerk, - and'expref}; 
that in reſpe there was 4 purſuite of ſuch /a nature, yinrended 
2ainſt ſucha man , and oor he had detences to propon (there 
the defences were expreſt ) therefore the py granted war- 
Rnd to him, to cice witnefles for proving thereot, &, That 


" "This ptecept was ſubſctibed only by one of Mer Julticeg, yes 
thereifter in 4»10.1666, the Juſtices ordained, 'thpr a ton 

Snmimonds, paſt under the ſigner of the Seſſion (MYJd be prays. 
ex for citing witneſſes for xcu|pation, and t ey are called 
mow-Letters of Excalpation, which contain the defence, a 
NO fr the precepts did, but becauſe the: Lordsof Seffion 
uſe to ſcruple, to paſſe ſuch Bills: therefore the Juſtices firſ 
conſider the defence, and ifthey find it probable, they uſe 
to ſiibſcribe the warrand for a Bill ,” which Bill is paſt by one of 
the Juſtices amongſt” the common Biils , ani char Bill 
isthe warrand of the Letters; 
">" When the Pannel isaccufed, and the Libel read, his Adyo. 
car dqth propan the defence ,. or exculpation, v, '2, if the Lt 
Berbe Mather, the defence-1s inculpata tutela, 8c, and after 
thedefenceis debated, and*either admitted, or repelled, by 
an expreſſe (ignator of proceſſe, then the witneſſes are accor- 


os 2 -.. Fr 

'9 Ft the Juſtices refuſe to paſſea warrand for Letrers of excul- 
parign; *the defender ought nor to be thereby prejudged, but 
the dyet will be continued, till Lettersof Exculpation berai- 
Ted,” as was found in my Lord Rentowuns caſe, againſt the Laird 
of Wedderburn, December, 1669, Antd' though the ſwmmonds 
of Exculpation'ſhouldbe execute -ro the- famedyer with the 
Principal -Summonds,  yer-if the Juſtices-fiad it reaſonable, 
bo fe the-dyet, and aHow a'competent- time for 
railing Exculpation, * as- they did r3, Fwuly, 1676, Inaciſe 


deferider has/not time to Caiſe and execure Exculpations to the 
day of compearance in the principal cauſe, - 

' - The ordindry defencesare to beſeen.in thereſpeRipTitles to 
whict*they relate, /end it would (welt too much,, and too uns 
necerily chis'Title to repeat them here, | 


> 1]; Ic js ordinarily replyed to defences of Exeul pation, that 
TT 8 yy ; $5 AIOZ5 * ; 
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; Exc ulpatzon, &ce __ -. W 


' Mackintoſh; againſt Grant, for in-remote Shires, the 


they. 


5 more favourable, then he is in civil cates, 3, 


Of Exculpation, &c. 479 
they are contrary to-the purſuets Libel, nd ſo onght nor to be 
2dmitted to probation, and thus Mr, William Sumervel being 

orſued, for. murdering of Beffy Rentown, it was alledged, that 
it was offered to be- proved, that the wound was not mortal, as 
appeared clearly to many who ſaw the ſame immediatly atter ft 
was given, Likeas ſhe went that night to her brothers houſe, 
three miles on toot, and never took bed, but wrought asa ſer- 
vant in her ordinary imployments, for twelve weeks, And ar 
[aſt having gone to attend her brother, who dyed of a ſpotted 
Fever, ſhe was by him infeed, and dyed of a Fever; which 
detence of Exculpation was repelled, Decemb. 1669, as con- 
crary to the-Libel, wherein it was expreſly Libelled, that he 
ove her a mortal wound, that ſhe died of the wound that he 
oye her, and I find it tormerly repelled, 15, Fly, 1642, 
Cheyn againſt Mowit, But this principle, viz, thar exculpation 
dietly appoſit to the Libel, ſhould not be admitted, ſeems 
not to be ailowable, for all defences -of Exculpation might be 
thereby precluded , for the purſuer might fo cir- 
eumſtantiat his Libe), upon deſign ,, as that che only excut- 
pation which he teared, behoved to be contrary to his Libel, 
and -fince in Scotland the purſuer isnort preciſely obliedged-to 
2 all the qualities which he Libe!s, but ir is ſufficient thar 
eprove the Libel itſelf, the poor detender might eaſily be 
cheated; for the purſuer might Live! all the circumſtances ex- 


clufive of the exculpation, which he feared, and after he had 


thereby excluded the detence, he might contend, that albeit 
the qualities were not proved ; yer the tact it (elf being pra- 
yed it was (ſufficient, 2, In Civil caſes, ſome detences are 
(mitted, though: contrary to the Libe), asin Ryots before 
the Council,2nd in Spuilzies ; and therefore they oughe much 
more to be admitted, in Criminal caſes, wherein the detender 
It this prin- 


cipledid generally hold, then ſelf-defence, and caſual homicide 
could never be allowed as Exculpations, for both theſeare dis 
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480 Of Exculpation, &c. 
rely contrary to, the Libel, uſed in the caſe of Homiczq, 
whch bears ſtill premeditarion , and fore-thoughr-fellg. 
ny. But to reconcile theſe differences, that which I fing 
more ſuicable to reaſon, in theſe indigeſted diſcourſes, which 
the DoQors make upon this Subjet , may be comprehened 
undertheſe.conclufions,* 1, Whete the defence 1> not ablg. 
lutely contrary to che Libel , it ouzht oaly to be admitted ty. 
probation, - 2, Though it be contrary ro the Libel, yer ac- 
cording to the Doctors, a conjundt probation ſhould be grant. 
ed,, for beſides the tormer reaſons , I find the Civilians de. 
bate very learnedly , whether when the purſuers probation of 
the Libel ,' is expreſly contrary to the probation led by the. 
defender, the purſuers, or defenders probation ought to be 
preterred, Boſſins tit, defenſ, reor : which queſtion were nee}- 
leſs, it a mutual probation were not allowed , eo caſs, and 
Bofp, there adviſes the defender, capitulare diree contrarium 
ejus quod libellatur , and when the probations differ , the ordi- 
nary rules to be followed are , that 1,- The defenders probt- 
tion.1s to.-be preferred, Gloſſ. in cap in noſtrus deteſt, becaule 
it is admitred by the preſumption, that nemo preſumitur ili. 
quiſſe , Boſſ, ibid, But if the probation be not equal , the 
greater number , or theſe who depon what is moſt pro- 
baples or the worthieſt- perſons ought to be believed, of, 
abid,". | | 

How far this Doſtrine is allowed by our practique, will ap: 
pear , froma caſe decided. in Fu» 1670, In which, William 
Mackie, being purſued tor killing Hoom, inafingle 
Combar , did alledge , that it he did kill -him, it was in his 
own defence; . in ſwa'tar as Hooms fell upon him'; with a drawn 
Sword, Towhich ic was replyed., that ſelfe-detence could 
not be receaveablez becauſeirt was expreſly Libelled, that 
there paſt a mutual proyocation + and-though he went to the 
Park without his Sword, yet having been thereafter provock- 
ed, and fighting, and killing the Defun&t ,- he cannot be ſaid 


(9 


Wh ned WOE oo OT no IR” WG ww aA We. 


Of Exculpation, &c. 48! 


t@ have done this, ſe defendendo, elſe the Aﬀof Patliament 
2oainſt Duels , might be eafily eluded; and though, if the 
Libells did only bear fore-thought-tellonny ingeneral , ſelf 
ich @ defence might be receiveable toeleid the Libel, | yet where 
ied ÞY the Libel was founced upon a ſpecial qualification ot pravoca- 
fa. Þ tion, ſelt-defence was never ſuſtained, to eleid the Libel, -and 
ts the reaſon of the defence, is, becaule in the firſt caſe, ſelt- 
> Þ detence is not contrary, ſubſtantia libeli, but only eleids is 
it- | in2 quality , which is preſumed , and {o needs not be prov 
Je. © &d, viz, torethought-tellony, whereas, in this caſe, if 
of ©} (lt-detence were receiveable, toeleid a Libel, founded upon 
he Þ provocation , and Duelling , it would be expreſly contrary to 
be & the Libel, and to the quality of provocation, which is a qua- 
4 Þ licy that muſt be proved, In reſpect ot which reply, the ſelf- 
nd & defence was repell'd 
m | III. Bur fince defences expreſly contrary to the Libel, 
di- Y cannot be ſuſtain'd in our Law; it may be doubted, it the 
tl» | exception of a/ibz , be relevant - for fince the Libel bears, 
ie & that the Pannel was actor there, it is contrary to the Libel to 
i. allecge, that the Pannel was elſe where, than where the crime 
he | was committed s for that is the ſame thing, as co alledge, 
0- Þ and offer to prove that he kill'd not there, Bur [ think in this 
ſ, | caſe, alibi ſhould be ſtrongly qu:lified, and if itbe , then 
both the Libel , and defence ought to be admirted to probati- 
pf on; but ſo thatif the Julge find al:b;, not to be clearly 
m || proved, then only he ſhould allow the purſuer to prove his Li- 
le F bel, for to admit contrary Probations,' were'to open a'Door 
us} to Perjuty , and not to allow thepurſuer to provealſo, were 
n} toinfer a ctime without Probation z for the Pannels not proy- 
ld] ing his detence , doth not , 7» criminalibws, relieve theaccy- 
at Y fer trom the neceſſity ot proving his Libel, as it doth incivil 
ie caſes, And this ſeems tobe our Law,and more juſt and Chri- 
c- © ſtian, themconjunR Probations are, t 
IV, According to the opinion of the Dotors, Exculpati- 
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on-is ſo favourable, that- many who could not be received 
Witneſſes to prove the Libel ,, would be admitted to proye 
the defence, as a Brother, ora Domeſtick-, Fafo7. in leg, ut, 
vim. ff de juſt, & jur, & Clar, 

And Bocerns , de duell, cap. 8; num; 82, gives it for arule, 
that probantur articuli pro in culpata tutela teſtibus alias ming 
idonets ut frater pro fratre affinis - pro affine, 8c, Idem afſe. 
runt Maſcard wol, 1; concluf.. 490, Gail, dt pas; publ. cap, 16, 
Por. though iswould ſeem that the preſumption lies ſtill again 
the. killer-, and ſo he ſhould be burthen'd with theſtronger 
Probation, yet it may be anſwered , that thartule holds only 
2ainſt the accuſer, but not againſt the defender ;.. as alſo, ic 
may be anſwered, that he who killed inhis-own defence , was 
aot doing whatwas unlawtul , but what was lawtul.and nece(- 
far; and therefore the Law ſhould preſume.in his tavours, and 
noe againſt him,” And in-Ru#herfoords Proceſs, in Fanyary 
1664, it was found, that Women might beadmitted to prove 
telf-defence, it there were Women upon the place, 

; V, Iris very ordinary for ſome Jadges, not to admit Wit- 
neſles to exculpat , except they be cited ,. and all the farmali- 

_ ties be obſerved, in their citations, that are obſe: ved in other 
£1tations;.. Bur I ſhould rather think'with the Civilians, that 
a8 teſtes .in defenſam, are admitted , though they. be not hu- 
biles, fo Witneſles may be admitted, though not cited , for 
this was-our ancient practice , and the benefit of Excplpation, 
is mainly. brought in to favour the. detender. : And 1s it not 
range, that if a man.were Pannell'd tor Murder , and ſaw 
ewo perſons preſent., who knew that what he did., was done 

- in his own defence , it ſhould- not be lawfpl- to him, to deſire 
them to beexamined ; this were to profer meer formalities, 

' toreal rruth + And whereas , it is obſerved , that, theſe ze- 
 #es.,. are ultonej, who came withour being cited, and ſo-ought 
nt to be received, To this/jit isanfyered, that all ſuchas 
£ome without being cited, atenatzeſtes witrones ,. _ 
un 
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fych as offer themſelves withoue being required, by Judge, 
or Party, as if a man ſhould ſtep out, and defire to be exa- 
mined -. And whereas, its urg'd , that they muſt be preſum- 
ed partial , who come there meerly to be examined., and this 
sche ſame thing, as it they offered themſelves z ic. is anſwer- 
ed, thatthe preſumption is very grouadleſs,, for they might 
haye come there without any ſuch-deſigns ;, and.it they had 
ſuch a deſign; they might ſafely have eluded the tormality ob» 
jected , by-caufing cite them,. Others ule aſtrang evaſion ia | 
chis cale, for though they confels that Wienefles may be ex- 
amined in Exculpations, though not-cited; yer. it. a Sum- 
monds be once raiſed., they conceive that none. ſhould beal- 
lowed todepon, bur ſuch as are cited.z. becauſe, lay they, 
the defender can only in. thar.caſe blame himſelf , who uled 
not theremedy , that was competent to him, 2.. It the con- 
trary were allowed , thereneeded no. Summonds of Exculpa. 
tion be raiſed, 3. Itis preſuineable, chat the defender hath, . 
tx. poſt. fate, cortupted that Witneſle, _ for it he had been 
able truely to depon any thing., he would have cited him at - 
the beginaing,, Notwithſtanding of-all which, 1 humbly 
conceive , that even though no Summonds. of Exculpation 
have been raiſed, it is lawful to examine ſuch asarenot cited, . 
for the fame arguments urge for their examination , that were 
uro'd for examining; ſuch as were not cited , where there is no - 
Summonds raiſed. And as to the contrary arguments, its - 
anſwered, that-asto the fiſt, there may be caſes wherein the 
detender is not to blame ; .- as forinſtance, if he knew nor the -- 
names of {uch as were preſent ,, when he was forced to Kills 
{o that he-could not-cite them , but.yer he. knew their Faces, | 
and ſo was forc'd tocall them out, to be examined when he 
ſaw them in a Juſtice Cowt,; , As alſo, knowing that citari- 
ons were introduced. in his ..own favours ,. and to compel them 
tocompear., he might have omitred the citation ,, or poſſibly 
knew-net where they were ta. be tound,, er:wanted Money to - 
cite - 
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cite them, and this anſwers 1ikewife the third argument, Tg 
the ſecond, it is anſwered , that Surmmonds of Exculpatiqg, 
will be likewiſe very neceſſary in other caſes, as if the Wie. 
neſſes be unwilling to compear , or defign ro go abroad, . &, 
And whereas it is pretended, thar if a citation had been giyey, 
the purſuer would have gorten the names of che Wirneſſes, 
who were to be uſed in the Exculpation, and ſo might haye 
been ready to objeR againft them, To this 1t was an(wered, 
thar if this argument proves any thing, it would prove that 
no Witneſſes could be received in Exculpations , except they 
were cited, which were abſurd z and thereafon why Wir- 
neſſes names were ordained to be given with the Libel , was 
introduced in favours of the defender , and that he might not 
dy upon Depoſirions of ſuſpe& Witneſſes 5 and ſo it were 
unjuſt co detort this to the defenders prejudice» Noris thete 
ſuch hazard of corruption in Exculpations, as in purſuires, for 
no man is tody , no Eſtate to be foreteited , nor no mans 
_» to be tainted by the Depoſitions , of exculpating Wit- 
neſſes, 

But Ifind no ſuch ſpeciality in our Law , nor is that privi- 
ledge reaſonable, for men are prone, though they have nore- 
lation, to depone in fayours, rather of the Pannel , thenof 
the accuſer , and therefore it is, that our Law allows an Al- 
1ze of errour againft ſuch as abſolye , but nor againſt ſuch as 
. condemn. 

V I. The Doors alſo allow Exculpation to be proved, per 
conjettures, & judicia, I. merito, ff, pro, ſocio Boſs. tit. de 
favor, de fenſ, but this is likewiſe reprobated by ou: Law, 
and if it wereallowed , puniſhments ſhould be abfolutely arbi- 
trary, But it is queſtioned what puniſhment ſhould be 1nfli- 
Red upon the defender , who hath proved his defence, but 
not fully : as if he prove by one Witneſs, that the murder 
was committed in defence , &'c, For reſolution of which 
doubt , they diſtingaiſh, whether the imperfe& Probation - 
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the defence, be Dirmetrically contrary to thepurſuers Proba- 
ton, and in-that caſe they think ir ought not to be reſpeR- 
ed, both beciule iris in-it felt imperte&, and becaule it is 
contraly to a concluding Prob2tion > | but it it benot fully con- 
crary > bur tencingonly toprove ſomewhat that is different 
from the Libel , as it che purſuer prove wholly the murder, 
and the defender thar it was cone in ſelf-defence , then they 
think that the Probation, though nor full, doth obfuſcar, and 
weaken the purſuers Probationz and conſequenely the defen- 
der ought not to be puniſhed with death , which puniſhment 
cughr only to be infetred , per probationem omni exceptione mas 
jorem, Bart, inl, Admonendi ff, de jur Anchar, concil, 285, 
AndI think, that albeit the Aſſize behov'd tofile, eocaſn, 
yet the Council ought upon a tovourable teprelentation from 
the' Juſtices, 'to remit ſomewhat of the ordinary puniſh- 
ment. 

VII, If the-purſuer infiſt not , ſo-that the defenders Pro- 
bation of ſelf-defence 'may periſh. in the interim , orat hewho ' 
may accuſe,” 'will'raiſe no accuſation; then the perſon to - 
whom the Exculpation wonld be competent, may intend a 
Summonds , wherein he muſt cite the-party injured ,; or his're- 
lations, and His-Majeſties'Advocat' 1, and in itthemay con- 
clude, that the depoſitions of che Wiicnefſes," ad defen- 
ſam , may'be taken to ly, i# retentss ad futuram res memo- 
riam, 

V ITT, 'When Witneſſes are led, they ſhould preſently 
depon , andthe Jaſtices ſhoo!d' be' Judges 20 |what chey de- 
pon, ancit oughr'not roberemirted-rothe Aflizey becauſe, 
nn conftat , till the probation be led., whether the Exculpa- 
tion be excluſive of the Libel, or eleids.it 5' and fo the Li- 


del cannot-go 'to'the knowledge of ant Inqueſt , /as: was: tound 


after much debate in-Burcleys caſe; butithis '(4in my. opinion?) 
ſhould only: hold{ where che defence is excluſive of the Libet, 
but where both the Libel , and Defence ate admitted jointly. 
to 
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to Probation, I think that both ſhould be referted-to-the ln; 
queſt ; becauſe the Probation muſt be jointly conſidered, -and 
the Juſtices cannot be Judges competent to the Probation of 
>, ys , and ſo not to chat which is joyned- inſeperably 
with it, | 
If the detender propon a defence, :but prove itnot , it is 
doubted ,. if by proponing the defence, he acknowledges the 
Libel © The reaſon of the doubt, upon the one hand is, that 
in all civil Proceſſes, he who:propones a defence , acknoy. 
ledges the Libel, and in reaſon it appears that this ſhould hold 
in criminals-z for he who alledges that he murdered a man in 
ſelf-defence, doth acknowledge that he killed him : bur-upon 
the other hand ic ſeems hard , that if the defender prove not 
his defence , chat he ſhould-therefore dy - ſeing that were to 
condemn the Pannel , per judicia, and without Probation 
upon a meer formality , & ante quam conſtat de corpore delitti, 
neither is :the purſuer: prejudged by the Pannels not proving 
his defence ; ſeing his Witneſſes muſt ſtill be.preſent ar the 
ſame time, whereas in-civil caſes:thar danger is not ſo greac, 
and the .purſuer.:is prejudged -z for he is not obliged to have 
Witneſſes ready for proving his Libel, To which laſt I in- 
cline, vid. tir, Conteſfion where: have debated, how tara 
qualified confeffion ougherto.operat, - | : 
IX, It is ordinary for the violent purſuers of crimes, to cite 
as Complices, all ſuch as may be led as Witneſſes by the Pan- 
nel, tor proving his Exculpation, - or other Defences, upon 
deſign to decline, or ſet-them trom being Witneſſes , when 
_ theyareled; for one Pannel cannot be led by another , as 
Witneſs for him, And yet upon the other hand , if this were 
allowed as a ſufficient exception, it ſhould ſtill be in the pur- 
ſuers power to cut the'Pannel off from proveing even his, juſteſt 
defences, [To reconcile which ,-I remember that the Lords 
of Seſſion.ina ſpoulzie, purſued beforethem, the 24. oi Fe- 
#ary1662, at the inſtance of cHackertney , againſt /r9ing, 
or« 
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{zin'd theſe Witneſſes, againſt whom the exception was 
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copon'd , to be firſt inſiſted againſt ; ro the end if they were 
found innocent , they might be allowed as Wirnefles againſt 
the other Pannel , it not, they might be declin'd, - Which 
Mcrhod was very juit betore them-, but ſeems more difficulc 


in Criminal Courts, where diets are peremptor , and where 


Courts cannot be continued : bur to this difficulty it may be 
anſwered, that though Courts cannot be continued by the Jus 
ſtices , regulariter , as in civil caſesz yet in many cales, inci- 
dents may occur, whereby continuations are neceſtary , and all 
Laws muſt yeild to neceſſity. 

The exception of ſelt.defence is treated, Title Murder, 
And it is fit to obſerve that in the Areopage, if the Pannel 
confeſt he committed murder , but that he killed lawfully, he 
was not try'd, «Jwemw, Where murder was try'd , but 
reals, Perion, at magiſir, athen, cap, 25, 
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Of Aſhzes.. 


- - ron opowutgpepnon——_ — 


T., Theorigine of Aſſiſes aud Inqueſts, 

2.. Theformof citing Aſſiſsers,and who makes the Roll 

3. Sometimes there needs no Aſſiſe. 

4, What js propper to be tried by the Fadge , and what by th: 
Inqueſt. 

5,. The difference betwixt 4n ordinary, and a great Aſſiſe,and 
Y the. number of Aſſizers in both, | 
6,.. The Oath of Aſſiſers , and the objedFions by which they may 

be declined, | 
”7.. Every man. muſt be judged by his Petrs, andwha the(e 
are ? 
8, Whether Aſſiſers may judge uptn proper knowledge. 
9, Al. Probations ſhould be led in preſence of the Aſſizers - 
10, The Aſſize after incloſure can (peak to no man. 
11, How the Aſiize ought to proceed after they are incl» 


ſed, 
I, FWilful errour in Aſſiſers, how puniſhed : and by 
© whop, 
L - LL judgements were at firſt pronounced by neigh- 


"\ bours, and chus amongſt the Romans , were cen- 
tur virelia judicia , andamongt the Fendaliſts , pares curt, 


WEIE 


- kk tt 


l 


bY 


— 


m—— gy, www w 2 


ea ea Aw 2D os 2G ®2> mm, A oo as 


were only Judges  -in place 'of which laft , came our Afſſizes in 
France, England , and Scotland, they are called a condign 


inqueſt ; becauſe theſe ſhould be, pares curie, & itacondige 


mt, | 
The Word Aſſize is originally French, "and ſignifies pro- 
perly ſiting , or Scſhon , /es oliſes ſont les grands jours plaids 
{olemnels., Roy Charles, Anno, 1413, vid, judicem Regean 
verb, aſſiſe , where ic will appear , that Aſſizein French, ſig- 
nifiesa Judicator z nd in our Law it is often taken for acon- 
ſtirution , or Statute which is made by that Seſſion, or fitring 
of the Judges , and thus the Statutes of King David, are cal- 
led oſſ1ſa regis Davidis, and aſſiſa terre, 1s called the Law of 
the Lend; Aſſ7ſa is likewiſe tometimes called a meaſour, and 
thus it is ſaid, Fa. 3, Pa, 14; cap, 110, that the Barrel ſhould 
4: © contain the Aſſize, and meaſour of 14, gallons , and the aſſi- 
{a halecum, or aſſizeof Herring, {igniftes a certain quantity, 

nd || and meaſure of Herring , which pertains to the King, as a parc 
of his Cuſtomes, Fa, 6, Pa,15,cap.237. Andinthe French 

4) © Liw, it fgnifiesa Tax allo, Regeau ibid, But the proper 
acceptation of the Word Afize , as 1t is now determined by 

ſe © cuſtom, is to ſignifie thoſe whoare choſen by our Law to de- 
termine, either in civil, orcriminal caſes, the matter of Pro- 
bation, and are in effec neither proper]y Judges, nor Witneſ- 

ſes, but both, 

II, For the more exaR clearing of the Office of AMzers in 

0 | ctiminal caſes., the Reader may rake notice, that the Libel 
alwayes bears, that the purſuer ſhall Summond an Afſize, nor 

by | exceeling fourty five perſons , which ſhall be given up in a 
Roll tothe Meſſenger, and ſhould be (ubſcribed by the pur- 

ſuer, which Ro!l ſhall beannexed to the end of his execution, 

Ja, 6, Pa. 6, cap,16, But albeit this Akt appoints, that the 
- | Roll ſhall be ſubſcribed by-the purſuer, yet it is ſuſtained 4s 
- | valid, though not ſubſcribed by him, it he homologar , and 
, | ratifie the execution given in by the Meflenger , albeit it may 
Rrr 2 be 
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be alledged , that the Summonding of Aſſizes, iS, 00 04 2 
not lawtul, ſeing it wantsa warrand z this ſubſcribed 1ift he 
ing by the foreſaid At of Parliament, and Summonds it (et 
appointed to be the warrand: asalfo, albeit by the AR, the 
Meſſenger is prohibit to. cite any more then fourty five, unde; 
the pain ot five hundred Merks , yet the execution is not 4 
_ , declared thereby to be unlawtul , and by that Ati; 
likewile declared that upon ſupplication, the Lords may al. 
low more perſons to be cited then fourty five, 

Why the purſuer ſhould have had the choiceof the Inqueſ,, 
m1y be doubted, And it Aſlizers may judge, ex propria (ci- 
entia, it would appear, that to allow the purſuer the choice 
ofthe Aſſize, were to put the defender abſolutely in his wil!: 
And I find that Gal, /, 2, obſ, 34, concludes , that the cy. 
ſtam ot ſome places allowing, - domino eleitionem parium ( pa 
res apud nos, fignifies Aﬀſizers) is moſt unteaſonable, quiz 
domins ita , eſt quodam modo judex in propriacanſa, nam ell 
procul aubio eos eleturns, per quos ſe vidtoria potiturum [perat 
Alvarot. ad cap, 1, de contrav, fend, To which cifhculty 
it may be anſwered, in defence of our Law, and PraQtique, 
that 1, Where the Advocat is purſuer, it is preſameadle, 
that he will be moſt juſt, and that he will proceed without in- 
tereſt, or malice, 2, Theſe Aſſizets are in effect, either 


Judges, or Witneſſes , and the purſuer hath ti!l the choice, - 


_of both Judges, and Witneſles, if they be otherwiſe com- 
petent, 3, As thedefender may decline them, if there be 
any reaſon for it, ſo they are ſworn , nor is it preſumeable, 
that any will be ſo impious, tocondemna man to dy, to pleaſe 
others: Upon which preſumption, our Law leans ſo much, 
that though Afſizers condemn unjuſtly, hey are not liable 
ro an Aſſize of error , as is believed, But by the third Ar- 
ticle of the Regulation, 1670, the liſt of the Aſſizers, is 
robe made by a Quorum of the Juſtices, and that liſt ſhould 
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expreſs, not only the names, but the deſignation of the Afli- 
zElS, 

When the day of compearance is come, and the Letters are 
called, and the Afſizers are likewiſe called , and each abſens 
Aſſizer is for his abſence fin'4 in an hundred Merks, and their 
unlawes are £0 be taken up without any compoſition, Ta, 6. 
Par, 12, cap, 126, by whichaCt it is likewiſe appointed, that 
:n a is to be exrracted upon their ſaid abſence, and is to be 
delivered ro the ſwearer, or his Clerk, within ſix Cayes there- 
iter, that Lette:s may be dire& therupon, tar taking their 
unlawes, bur the pain of ilk abſent Aſſizer ata Juſtice Air, 
is ro be toutty Pounds, Fa, 6, Par, 1t, cap, 81. It the Afl- 
ſizers SUmmond be nor preſent , othets may be Summoned ac 
the Bar, or apudati, as we call it , Fa, 4, Par. 6, cap, 94. 
When the Afſizersare called,fitteen of them are marked, and 
then the dittay isread 3 for the debate upon the relevancy 
wuſt be in prelence of the Aﬀize, Ja, 6, Par. 1, cap, 90, e- 
ing albeit they be not Judges to the relevancy; yet (ince they 
are Judges to the Probation, which depends much upon the 
relevancy; and leing the Juſtices remit ſeveral detences, which 
Ire propon'd againſt the relevancy to the Inqueſt, ir is moſt 
reaſonable they ſhould hear the debare, 

ITI, The deftenceagainſt the releyancy begins thus : | it is 
alledged by A, C. as Procurator tor the Pannel, that che Pan- 
nel ſhould not go to the knowledge of an Inqueſt, becauſe 
&c, And after all the detences are diſcuſt , the words of the 
Interloquutor bear, that the Juſtiees either (uſtain, or repel 
the detence, and find, or find por, that the Pannel ſhould 
20, or not go to the knowledge ot an Inqueſt, and it che Ju- 
{tices find the Pannel ſhould go to the knowledge of an In- 
queſt, either the Pannel confelles, & quiain confeſlum nul- 
le ſunt partes judicis, therefore he may bebantthed , or (cour- 
gel, without being put'to the knowledge of an Aﬀize, 3s in 
Ruther foords cale, the 9 of Fuly 1622, and in Fobs cale, who 
was 
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was ſcourged, and baniſhed for Bigamy, withoutan Aſſize, rg, 
Tanuary 1650, | 

Buc if the crime be capital , or the Pannel do not il. 
lingly acquieſce to the pun:ſhment, it is ſtill ſecurer to pur the 
Pannel ro the knowledge of an:-Inqueſt ; becauſe the Juſtices 
are only competent Judges to the relevancy , and the Inqueſt 
only can-find the Libel proved, 

IV, Albeit it be a received principle in our Law , that che 
Juſtices are only Judges to the relevancy, and Afſizets to the 
Probation; yet to-diſtioguiſh the limits of their different cog- 
nitions , 
counts, 1, By expreſs at of Parliament, Fa. 6, Par, 12, 
cap, 151, it is Statute, that becauſe parties were otr-times 
ttuſtrat of Juſtice, by alledging irrelevancy again criminal 
Libelsz, therefore when the perſons complained -upon, are 

| Ithelled to be art and -part, no exception , or objection ſhall 
take away that part of the Libel in timecoming; ſo that al- 
beit the greateſt debate concerning relevancy , amongſt Law 
yers incriminal caſes, did ariſe upon theſe common places, cy- 
Jus ope , auxilio, aſſiftentia, mandato, &c, ea crimina erant 
commiſſa, and trom what circumſtances theſe could be infer- 
red , yet now the debate upon all this, falls not by that a&, 
under the cognition of the Aſſiſe, all theſe being branches and 
qualifications of art and part, 2, The Probation requires 
oft-times in it , ſomewhat of relevancy , to be previouſly de- 
bated, as for inſtance , whether an cxtrajudicial conteſſion is 
hinding , or what Witnefles in Law arereceiveable , or not ; 
all which caſes, do oft-times confound the cognition of the 
Fuſtices , and Aſſiſers ;- bur for clearing of theſe limits, thir 
tollowing concluſions are to be obſerved, 1, That in Dabio, 
a!l chat concerns Law , is to be judged by the Juſtices , and 
what concerns fa by:the Aﬀſhiſle, 2, Regulariter , all that 
is in the Libel falls-under the Cognition of the Juſtices , and 
therefore IT will recommend it as a caution'to Advocats, _ 
when 


becomes "very oft difficult upon thele two ac-' 
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when they are jealons of the ignorance of Afſiſers, and find the 
caſe intricat, that they do not ſimply libel, that ſuch perſons 
were art and pare; but that they libel chem co be art and 

c, in ſo far as they reſcu'd the maletaQtors, &r; For when 
the qualifications , from which art and part are inferr'd, are 
expreſly libelled; the Juſtices are Judges tothe relevancy of 
the inference , but it theſe condeſcen1 not -thae they are arc 
and part, in ſo faras &c, then the Aſſizers ate only Judges 
competent thereto, though the ſame be , i» apicibus juris, 
becauſe of the former a&, as was found 'in Captain Barclys 
caſe, November 1668, where they refuſed to force the pur- 
ſuer to condeſcend, quo modo , artand part z albeit this be ye- 
ry.dangerous,ſeing Affizers are ofr-rimes ignaraat perſons, and 
yet they forced the Pannel to condeſcend upon the particular 
qualification of ſelf-defence , and would -not-reter to. the 1 (- 
fiſe to conſider the qualities of felf-defence , which would ariſe 
from the Probation ,- as to which Icould never find any realon 
of diſparity , but that by thea& of Parliament, the one cale 
is appointe&to be decided by Aſlifers, whereas there is no Sta- 
tute as to the other ; but to ſpear ing-nioulſly , I find no a&t 
of Parliament more unreaſonable thenthis ; for the Statuto: y 
part of that at, committing thetryal of art and pare ro Aſl:- 


Jers, ſeems moſt unjuſt, - ſeing as has been ſaid before, 'ineom- 


mitting the greateft queſtions of the Law, to the moſt i9no- 
rant of the Subjects, is to pur a ſharp Sword in the hin is 
of. blind men -, and the reaſon in/uc.ve of this a&t 
ſpecitied in the narrative, is likewiſe moſt inepr, 'and no ways 
llative of what is thereby Statured; fince debates upon the 
relevancy could very litle have hincdred, and never have hin- 
dred juſtice , for the relevancy is debared now ,, as copiouſly 45 
before that at, with this only difference, thar it was then d<- 
bated before Judges, who could have kept Advocars at rhe 
po'nt , whereas now it is debated before Alfifers, who know 
not how to bound , or how to ſtop them, © Burt a better r61- 
lon 
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ſon for this Law had been this, viz, That the purſuer is ng; 
allowed to examine the witneſſes, and ſo is not preſumed tg 
know what they can ſay, and theretore he cannor exactly 
know al the circumſtances, whichare neceſlar tor tounding acley; 
condeſcendency in Art and Parr, untill he hear the W :nefſss 
depon, And ieing the Aſſizers are only Judges to rhe depg. 
fition of the Witneſſes, theretore they ought !ikewilc to he 
Judges to the qualification of Art and Part, bur I think that 
after the Witneſſes have deponed, the Juſtices (hou!d (&1}] d: 
rermin, whatis Artand Pare, and ſhoula not leave the ſam: 
to the Aſſizers, and as they are founded, qwuoad, this upar 
the former principle, that chey are only Judges to the matter 
of relevancy; ſo they are not excluded theretrae by the tore(aid 
a@ of Parliament,for ic only ordains, that Arc and Part bein; 
libelled, no objection ſhall rake away that part thereotz Ant 
thus if 2 man be purſuedas Art and Part of Murder, che Libel y 
ſhould doubtleſle go to the knowledge of an inqueſt, Butſſ { 
when theprobation isled, the Judge when he heares thelfſ 
Probation to run upon reſcue, mandat, or 1atihabition, ſhould p 
rel! the inqueſt what As in Law do infer either of thele ſl x 
and then to leave it to them to judge, it theſe Ads which hell « 
declares to be relevant, be proved; And itis much fitter 4! 
then to leave poor ignorant Aſhizers, to the impreſſion ot Ad] g 
vocats, who may byaſle them by thetir repute, authority, 0: 
confidence, 3, Albeit the Aſſize be Judges of the Probatif , 
on, yet what manner of probation is requifit, belongs to thelfſ 1 
cognition of the Juſtices, and thus the Juſtices determined it 
Balcanquels caſein Anno 1665, That witneſſes could not bqÞ 
proved rohave perjured themſelves, by the depoſitions of otherÞ t; 
witnelles, but only by writ, or reexamination, And in theAQF C 
on of Uſury, purſued againit witherſpoon, March 1666, Thiel x: 
tound, that Uſurary pactions , being extrinſick to the writ 
could be proved by other witneſſes. then the Witneſſes inſet Y he 
And inthe caſe otWilſen, November 1667, they found, - 
. ; dil 
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the receiving more then the ordinary Refit, was not probable 
by the Oath of the payer, and yet if any of the Aſſizers pleaſes, 
ly MY he may defire ad informandam conſcientiam judicis, any proba- 
lex tion whatſoever to be taken; and thus often times in the cri- 
(es ninal Regiſters, Afſizers have. cauſed read Teſtificars from 
-p0-M Chirurgians, and others, /icet regulariter teſftibus, non teſtima- 
0 be is eff credendurm, The laſt rule is thar before the Aſhze be 
that ſworn, all che cognition belonss- ro the Juſtice , but after 
they are (worn, the Juſtices fun? ſunt officio, and all thereat- 
er falls under the cognition of the Afſizers, as is clear, by che 
'yery words of the Juſtice Interloquutor, which runs thus, the 
SJaltices finds the Libel relevant, notwithſtanding of the de- 
fences, and ordains the Pannel to paſſe thereupon to the know- 
el: ledge of an inqueſt, 

And But to prevent all thir difficulties, I wiſh that the Juſtices 
ive were Judges both to relevancy, and probation, which overture 
BuY (cems moſt fit, and advantagious for theſe ſubſequent reaſons, 
thel 1, Thar there is ſuch a contingency ,betwixt relevancy,and 
ui probation that they ſhould not be diſhoyned, and ſure they 
ele, muſt beſt underſtand what probation is requifit, who have + 
1 hel conſidered the relevancy, upon which it depencs, and tor 
ter this cauſe it is , that even our Law appoints all the diſpute up- 
Ad onthe relevancy,to be in preſence of the Aſſize. 

,0F 2, The Aflize is ofr ſtumbled at what is referred to them, 
ally and do very often miſtake what is tound relevant, and what 
the nor, . | 

dil 3, Affizers wich ns, are oftentimes ignorant perſons, at leaſt 
te ſeldom or never are they (o judicious, as to underſtand fuch in- 
the rricarmarters, as Advocats rep: clent to them, | elpeciallyin 
QF Cicuite Courts, where {ew have-leen Aſſizes before,and they 
bel zeofrentims but mean perſons,or perſons who have intereſt, 
mtg 4, By our Law the Libel is relevanc, it Att and Pair be Li- 
ct belled without con !efcending that they are Art and Part \ in 
that lwae far as, &c. and the Afſizers are only-Juclges ro what is + 
SL Arte: - 
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Artand Part, fo thitin effect they are Judges to the releyan. 
cy ofalmoſt all caſes, and are put ro decide what has troubled 


the ableſt Doctors an4 Authors, and ſo'oiten times they re. 
curn unformal verdicts, , 


from their affaizes unneceſſarily, being ovliedged frequently 
upon continuation of dyets,to wait whole years and are oftimes 
abſent, whereby dyets are deſexted, and they oitimes tyned, 

6, By this means, Aſſizes of Error would be fuppreſt, with 
which Afſizers are ſtill threatned by the purſuer, . before they 
ve incloſed , and it ſeems Barbarous, that perſons who abſolve 
thould be puniſhed, whereas there is no puniſhment for con- 
condemning , which inconveniency would alſo-be taken off by 

this overcure, 

7, Aſſizers may in our Law judge according to their privat 
knowledge, without Lawtul probation, which ſeems danges 
rous in Criminal caſes. 

8, Though of old when Judges, and Afltzers were equally 
ignorant, Aﬀizers were appointed, yet now whenLawis 
tormed to a Science, and that judges are preſumed to be lear- 
ned, and Aſfizers not, ir{eems reaſonable they ſhould 
be ſuppreſt, as well in Criminal caſes, as they are alreacy in 

. Civil, and finc2 we have receeded from the preſent cuſtom of 
England, and our own old cuſtoms , by not allowing Allizes 
in Civil caſes, why not rather in Criminal caſes, theſe being 
both of more intricacy and weight , eſpecially ſeing in England 
the probation is before neighbours in the Countrey, who 
know beſt the matter -of fat, but with us Aſſizers are ſeldom 
or never chooſed from the place where the crime was commits 
ted, but are Burgeſles of Edimburgh who are as'great ſtrange!s 
to what paſt, asthe Judges themſelves; and if Aſlizers were 
to be broughrt'from the Countrey,ic would be very expenſive, 

9, The moſt learned and poliſht Kingdoms, and Common 
-wealths, who have formed their Laws in calm and learned ages 
-nuke there Judges diſcuſſe both relevancy, and probation 

an 


5, Aſſizers are troubled in their commerce, and abſtracted 
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2nd it is thofight that either aſſiſers have been introduced by 
os, when we and Zygland were both barbarous, orelſe' the 
Juſtices have invented chis Act at firſt , torelievethemſclyes 
of a burden, | 

V, The Aſſize is either an ordinary, or great Aſfize , the 
creat Aſfize is that , whereby an ordinar is tryed, if they do + 
wron? , and I find (ome foundations for thir terms, par [2 
aſturn d, langumois, At 4, & de la Rochal art, 1. lagrand 
affiſe eſt du ſencſhal la petit du juge prevoſtal, Anoraimary 
Aifze ufes-to confift of fitrecn perions, but they may conlilt 
of more, or-tewer:tf the number be unequal, ana thus the pe- 
nult of Pune; 1614, Ronald was trie}, and convit, to: 
dimembeting Donaldſon, by an Aﬀize of thitteen per- 
ſons, Thereaſon why theAſſize muſt be unequal in number, 
is, leaſt 'by equalicy of Vors, affairs be not terminat ; and 
brought to a ſpeedy iſſus, tor which cauſe likewiſe , /:5, 2, . 
Ree, Maj, cap. 5, and by the 87, Ad 6, Farl, K, Ta, ls itis 
appointed , that arbiters ſhou!d be appointed in an unequal 
number, and yet I find, that in the civil brief of right, an Aſ- 
file ſhould conſiſt of twelve (worn men, 

Albeit according to the Law of E22/and, the Aſſizers muſt 
all agree in one voices yer with us che mzjor part may con- 
demn, or abſolve; bur if ſix, ot fittecn be on'y poſit. v-, 
and eight, nom /iquets; it may be doubted, it this: verdict 
ſhould condemn q for el{e-it one d:d condemn, and touitern + 
werenot clear, that one would condemn, which were moft ' 
abſurd, and-in Fuly 1675, a verdit in a Perambulation, 
berwixt-, M1 alſloun , and Sr, Fohn Cheefly-, being. quarrelled 
inan Advocation, -as unjuſt ; becaule the greater number, 
were non liquets, the Lords did Advocat the cauſe to them- | 
ſelves, which-implyed that they did not ſuſtain the verdict as 
valid, | 

VI, The Afſizers are ordinaly (called by fives, and the 
Oathadminiſtrat rothem,, is - That you fhall all rhe truih tell, 


*-. and -: 
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and nac truth conceal , in ſo far as you are to paſſe upon thu me. 
ſent CAſiiſe; (wa help as. God, W hich 1 tind likewife to 
have been the tormof old, Reg, Maj. lib, tewerſ, 12, And 
albeit by the 138, A 13, Parl, Fa, 1, it 1s ordained, thar 
all. Judges ſhall cauſe Afſiſers ſwear , when they cake their 
Oath, that they have not taken any Buds from the Pax. 
ty, yet they do never tender to them this Oath, ex. 
_ either the Judge , or Party be jealous of the Af}. 
ers, | 

Aſſiſers are partly Judges , partly Witneſles , as has been 
{aid before, they ate Judges in fo faras they conſider the Pro- 
bation led by others, and judge whether proved, or not proy- 
ed - They are Witnefles in ſo far as they may condemn, y- 
pon proper knowledge, without any other Probation; And 
therefore whatever exceptions may be propon'd, either againſt 
Judge, or Witneſſe , are admitted againſt Aſſiſers; and 
thus an Aſſiſer was ſer (for that is the term ot declining uſed 
in this caſe ) becauſe he was not twenty tive Years of age, 
which is the age required ina Judge, A&@ 132, Parl. 12, EN 
6, vid, 7. Fune1616, 

Bur becauſe the exceptions againſt Aſſiſers , are ordinarly 
coincident with theſe, that are againſt Witneſſes, thetefore 
we ſhall remit them co the Title of Witneſſes, Only itiisfit 
co takenotice that the Cherurgians of Edinburgh are exeem- 
ed, by 2. Mary, from being cited upon Aſſiles, becauſe 
of the-peremptorineſs of the employment , which was ſuſtain» 
ed by the Juſtices , Fly 1671, both as to Aſſiſes within the 
Town,and without the Town, though our learnedCrargbeinga 
Juſtice-Depur, had tormerly ſuſtained it as to Aſſiſes, with- 
out the Town only. 

V IT, It was a principle in the feudal Law, that all men 
ſhould be judged per pares curie, the meaning whereof was, 
that a-Vaſlal ſhould be judged per convaſialoz becauſe itwas 
preſumed that theſe underſtood beſt the perſon to __ 
*% an 
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10d the knowledge of the Pannels former life and converſarion 
5agreat help towards a ſound judgement of the caſe; and from 
this teudal cuſtom riſes our maxime, that every man ſhould be 
judged by his Peers quoy, attach, cap, 67, The words are, It is 
Stacute, - that no man ſhall be judged by a lower perfon then 
his Peer, an Erle by an Erle, a Barron by 4 Barron, a ſubvyaſ- 
{al by a fubvaſſal, and a Burges by a Burges, but a lower per- 
ſon may be judged by a higher, and by the chap, 2, Stat, Alex, 
2, A Knight ſhould be judged by Knights, or free holders, 
but by an Act of Sederunt, 1, Pure 1591, The Lords of Sel- 
fion declared all ſuch as were landed men , ſufficient to paſſe 
upon Aizes otError,though the old Laws required noble men, 
and Gentlemen only in ſuch caſes - And albeit of old it was 
uncontravertedly received, that none ſhould pafle upon the 
Aſfize of Noblemen except Noblemen, Nor upon the Aſſize 
of Barrons, except Barrens, yet of late it hath been much de- 
bated, and eſpecially in the cale of Dowglaſſe of Spot, 9, May, 
1667, at which time he being accuſed for killing Home of Ecles 
it was alleaged, that Spot was a Barron, and ſv could 
not be judged but by Barrons, holding of the King conform to 
the citations above duced. 

Ic was replyed by His Maje#ies Advocat, 1, Neither 
the books of quon, attach, or the Statutes of King Alexander, 
are binding Laws, but only books of Apocripha, 2; Though 
they were Laws, yet they are not in wiridj obſerwartia, eing 
Burgeſles and others are daily admitted by the late praique, 
to paſſe upon Barrons Aſſizes, and at the time of che making 
of theſe Laws, Aſſizers were Judges both to the relevancy, 
and probation, whereas now in efte@, they are but witnefles ; 
2nd therefore fince the Law repoſes much le(le confidence in 
them now, then formerly, it ſhould not novy be ſo (crupulous 
ntheir eletion, 3. Burgeſfes are in Patliamene allowed to 
it upon the Aſize of, and forefault Noblemn, and\it wete 
29ainſt reaſon that they ſhould be admitred:to the more ſo!emn 
JuJt- 
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Judicators, and berejedted in Judicators where caſes of leſs im. 
portance, are ordinarily judged,and in which the Sentence pro. 
nounced may be eaſter repealed, 4. Dyets before the Juſtice. 
Courts being alwayes.peremptor, it is probable that dyers be. 
hoved very frequently to be deſerted, it only- Noblemen were 
tobe Judged by Noblemen, . Barrons by Barrons: . 5,, By the 
ſtate of King. A/exanger, above cited, it-is only requilit that 
Kaights-be judged by Knights, but it is not added there, that 


Barrons ſhuld be judged by Barrons, which ſhews that that - 


ptividedge, was not allowed to them, even-in thoſe dayes, :n{ 
laſtly, - ſeing all mens lives are of extraordinary concernmeny, 
it..isnot reaſon2ble ro think that he who can be. judge of 
any. mans life., may not be. Judge of the- |.ves of all 
men.y- 

To which it was duplyed as to the firſt; That debates 
opponed, whereby it is cvinced in the Title, by what Laws 
Crimes are judged in Scotland, and the Books of quoy. attach, 
and Reg, Majef. are our Law, and the At of Sederunt above- 
cited, diſpencing with that priviledge in (one caſes, doth 
demonſtrar, that regularly this privilege txketh place with us: 
Likeas Skeen in h:s Treatiſe concerning the procecu:e before 
the Juſtice General,.cap, 4, ſe, 3. cites theſe Laws as bind- 
ing, and gives fora rule that no man-can be judged ia that 
CCourt.but.by his peers, | | 

To the ſecond it was duplyed, that this being a declinatur, 
and being arbicrary tor parties, toplead the benefite thereof, 
1t cannot bz ſaid to-be antiquaced, -unleſle it had been alledged 
that it had been pleaded, and repeilet-: But as this citation 
out of Skeen, who is buta late Author, did ſhow-the {ime 
© be in wviridi obſervantia, ſo Noblemen have lately had the 
ſame jnduiged to them, - as in the caſes of the Eat] of Traquair, 
and:Lo:d ochiltree, which was allowed to them upon the Laws 
here cited, To the third founded upon Burgeſſes fitring upon 


ſeing 


\forefaulters.in Pathameat z. the ſame _ doth not meet the c3le, | 
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king the Parliament may abrogar' Laws and fo are not in cheir 
nocedure tyed to them : and though Burgeſles finglie, be nor 
veers to Noblemen, yet the colleQtive body of the Patlia- 
neat, by which they are - condemned are much more their 
era, 
os o the fourth, ir was duplyed, that inconveniences ate o0n- 
ly to be looked co in the making of Laws, bur not after, and 
the inconveniences of the other fide are much more preſhng, 
theing very inconvenient, that an Aſſizeof 15, mean Tradl- 
nen, thould be admitted to try a Duke, or Marqueſle ; and 
: was avaſt miſtake to think that Aſſizes are only wit- 
nefſes, and not Judges; ſeing they vote, and their verdict 1s 
alied-a Sentence, and it Art and Part be Libelled, the rele- 
rancy is in theſe caſes, ( whichruſes to be of all caſes moſt 
ntricat ) S:mply -reterred ro them without any debate, To 
the fitth it was duplyed, "that the inference is meerly conjeftu- 
al,bur'it the Texcbe confidered,it will appear that by Knight, 
there '5 meaned Vaſſal,or tree holder,for theZatine tranſlation 
renders che wordKnight, not eques butmiles,and it is ſaid there, 
that aKnight ſhal be judged by Knights,or tree holders; So thac 
the particle (or) is in that place exegetick, and not diſjun- 
tive, And to the Laſt ir is duplyed, thar all mens lives ate 
not equally precious in the eyes of the Law, for even by the 


I /oman Liw, mean people were judged to dye for many crimes, 


which were not capitally to Noble Romans, and though with 
the puniſhment may be the ſame, yet the way of pt ocedure 
21inſt Noblemen is juſtly allowed to be more ſolemn, Upon 
which debate, the Juſtices ordained 2 new 'Aiſfize to be (um- 
nonded , whereot the moſt part thou!d bs Barrons, and the 
temanent landed Gentleman, 

It was thereafter doubted, whether' an apparene Heir of 2 
Barron, has the ſame priviledge, fo thae nouc c:zpalle upon 
is Aſhze, who are not'Bartons or'Landed men 4 ind r-was 
alledged. 
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alledged, that the apparent Heir, had this priviledge, and wi 
a Barron in the conſtruction of Law, for his marriage, or ef. 
cheat would fall, though not entered , and as aBarron though 
denuded, remained til] a Batron, or a Prelat, though for age 
demitting ,. would be ſtill a prelat; ſo the apparent Heir 
of a Barron, though not entered, ſhould be ſtill a Batron,as wa 
found, 23, December 1674, To which it was anſwered, 
chat an appearent Heir, was rot nomen juri, and priviledges 
ought to be ſtrictly interpreted, and the appearing Air of; 
Barron, would not have an Heir, as was lately found in Sir 41. 
lexander Seatons cale, que ſequitur in comodum, 8c, W hereas in 
Law, all Barrons may have Heirs, nor did the inſtances addy: 
ced from the Caſualities of marriage, or eſcheat milirat in this, 
ſeing theſe proceeded, ex naturs feudi, non ex vi privilegii and 
was introduced in favours of the ſuperiour, and not of theap. 
pearent Heir, Upon which debate the Juſtices, 19, of Fuh, 
1675. repelled the objection againſt the Aſſizers, and found 
the priviledge extended not to the appearent Heirs of Barrons; 
HM ackintofh contra Frazer of Culbokic, Nor is this priviledge 
extended to Landed men, though intefr, it their Lands benot 
erected ina Barrony, | 
V I1I, Albeit it be ordinarly received, that Afſiſcts may 
Jucge upon their proper knowledge, yet the truth of that 
principle may. be doubted, upon theſe reaſons, 1, Becaul: 
by the foreſaid Ac of Parliament, par, 11, K, Fa, 6, All 
Probation ſhould be led in preſence of an Afſiſe , and Pannel, 
bur ſo it is, that the privat knowledge of Affiſers, cannot be 
laid to beled before them, . 2, If Probation were led publid-} 
ly, defenders might propon jnterrogators, . whereby the mat- 
ter of Fa might be mote fully cleared, and even the Wit- 
neſſes own miſtakes might be removed; of all which juſt ad- 
yantages , he is precludit by that principle, - 3, The great 
zeaſon why by the at , Probation ſhovld be led in preſence a 
ee 


| thePannel, ſeing it isintroduced in his favours: and theres 


- Of Aſizes. 803 


the Pannel, is, becauſe in Law its prefum'd, a Witneſs will 


ftand more 1n aw to depon falſly, in preſence ofthe Pannel 
then otherwiſe - for which cauſe, contronting of Parries, and 
Witneſſes-amongſt themſelves ,' when they are contrary, 'is 
much uſed,: and treated of by the DoQors, - 4, If aſfiſers miy 
ove their verditupon privat knowledge, then they could ne- 
yer bepuwſned for error: 3 becauſe if privat knowledge be the 
wle , I can hard|y underſtand , ' how men can becconvie, as 
having tranſgreſsed againſt thar'tule, ſeing albeit it be eaſter 
to judge what a man-'ſhould know, ' yer it is impoſſible to 
judge what a man doth know, 5, By the Civil Law, and: 
the opinion of almoſt all Divines, agd Nations , judices-de- 
bent judicare ſecundum allegata'& probata, 
IX, From the forelaid Ae Pgrl, 1 1,ordaining all Probation to 
be received,and- uſed in the preſence of theA fiſers, andPannel, 
it may be deduced by a neceſſary conſequence, that no Wirnels 
ſhould be examined in criminals, ad futuram rei memoriam, 'and 
that nowitneſſes ſhould be examined by Commiſſion-and albe- 
it, it may be objeRted, that i» criminefalfi,the Probation led 
before the Lords,'s not repeared before the Jtſtice, and Aſiſ- 
es, bsfore whom nothing is ufed to inſtru the falſhood, but 
the-Decreet of improbation pronounced by the Lords, for in 
that caſe, the Lords being by A of Parliament , declared 
Judges competent to: the cognition of Falſhood , their ſen- 
tence, habetgr+pro weritate, and is probatioprobata, ſo that 
the producing ot it, isthe leading of Probation before the Al- 
file, This priviledge, that .no Probation ſhould be led, but 
in-preſence of the Pannel., and *Alfiſe , 'may be paſt trom.by 
fore it was tound , the 9, of March 1671, that the diet could 
nat be continued againſt Charles Robertſon, becauſe of the 
abſence of the. Witneſſes, ſeing he was content'to ſtand to the 
Depoſic:ions ftormerly taken / bur they cauſed him'(ubſcribe his 
conſens,. 1b THINS 
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After the Probationis cloſed, the Pannels Advocats mike; 
a ſpeech tothe Aſſiſe , wherein the termes they uſe to them 
*, goed men of inqueſt, and after they have ended, Hi 
Majeſfties Advocat (peaks, but-there areno Duplys, or Tri. 
plys uſed, . and. it was the priviledge of His Majeſties Advo. 
cat to be the laſt ſpeaker ; which priviledge was aſſumed like. 
wiſe by all other Advocats for the purſuer : but by the tenth 
article of the Regulations, 1670, -the defenders Advocart is 
now the laſt ſpeaker , except inthe caſe of Treaſon, and Re. 
bellion z ſo that this priviledge holds only in Perduellion, byt 
not in ordinary Treaſon, 

X. When both theſe diſcourſes are ended, then the AC. 
fize are incloſed; bur before they be incloſed, they ſhould en- 
deayour to be ſatisfied of any doubt, for if atter incloſing any 
perſon ſpeak to them , or it any of them comeour of the place 
where they are incloled, uatil the verdict be pronounced , the 


Pannel is eo zpſo, clean and innocent, - Agr, Parl.r1, Fa, 6, 


the reaſon inductive of which a, ſgems to be, tear of im- 
preſſing, er ſuborning the Aſfize , and therefore, the pra- 
Rice al'ows Aſſizers ſometimes to ſend-out ſome of their num- 
ber to the Juſtices ,. to receive.informations, in matters of 
fa, and finds that in ſo doing they. crafnſgreſs not this a, as 
in Kenyedies cale; Auguſt 1662, . | _ 

And aiter a ſull debate, upon the 24,'0f December 1672, 
It yas found , 'that any of the Aſſizers cifclofing, and coming 
oug of the houſe , after they had piſt a vott , though the ver« 
diR was not ſubſcribed be the Chancellour ,, was not ſufficient 
20, annul the yerdit ,- albeit :it was here alledged. + that 
there might be great debage upon the wording of the verdid, 
and-ſo the Aſſize ſhould-not have diſcioled, until the verdi& 
was ſubſcribed, By this. a&. likewife.the Aifizers:,) and not 
the Juſtices are Judges competent.to rhis exceptiog-againfi the 
yetdit;, as was:fouhd in the foreſaid decifion ;i 1672; wheres 
1n the Juſtices found , that themſelves were Judges compes 
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tent to the relevancy of any ſuch alledgeance; but that ir be» 
longed to the Aſfize to judge the Probation of that excepti. 
on, though it was alledged, that the Alfizers could nor ar all 
he Judges thereto , ſeing they were the delinquentes in thar 
caſe, and it moſt part of che Aſſize had diſcloſed , it were ab- 
ſurd, that-they ſhou!d be Judges to their own Delinquen- 
o&, Arrhac time the Lords did likewiſe declare, that if any 
Aſfizer ſhould diſcloſe before the yvots were compleat, fo that 
the vrdict might be thereupon anulled , they were puniſhable 
by the Juſtices, and ſhould be obliged co repair the loſs, which 
either the King, or Party incarred, 

So that Aſfizers are allowed to ſpeak to Judges, or Advo- 
cats, but are aotallowed to make any addreis to them atter in. 
cloture, as ſaid is, Tt is likewiſe obferyable from thisaR, that 
albeit che Clerk be diſcharged to enter in where theAfſize fats, 
atter they have choſen their Chancellonr, yer defa@o, the 
Clerk fics ſtill with chem, and ir was thought fic he ſhould do 
lo, becauſe they being oft ignorant , and unaquanted with 
the ſorms , and-procedure of that Court, they ſhould have 
ſome perſon to regular them, and none (o fic to do it, as the 
Clerk; yet by the late Regulation, 1670, it 1s appointed, 
that the Clerk ſhall not be preſent, and (ure the Clerk was 
worth ten, and did influence too much, 

XI. Aſter the Afſſizeate incloſed , 'they chooſe a Prefi- 
dent, who is called Chincellour of the Aftze , and proceed 
to read, and thereafter to reaſon upon Whar is debate, and 
their determination-1s called che verdi& ofthe Aſhze,- which 
is ſubſcribed by the Chancellour, it is called yerdit , quaſs 
vire diftum , and ſometimes ir 1s called , warda curit quon, 
Attach. cap, ubi aliqua. thereafter the Afſizers enter again in- 
to the Court, and there. the yerdi&t is read , and .the.Chan- 
cellour ſtands up and owns the (ame, after the verdict is read, 
it ſhould, and is by the 9, 4 of Regulations, 18670. cloſed, 
and ſealed with the Seals of the Court, of the Chancellour - 
Tet 2 the 
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'the Aſkize , and of ſo many of their number. as the Chancy, 


our ſhall think fir , never'to. be opened , but hy orders from 
the Judge, of which verdi, the Clerk is to. have the keep. 
ing , and it he open the ſame, he is to-be depoſed, and ty:. 
ther puniſhed as the Judges ſhall think fit,” 

| Tr was thought of old, that Aﬀfſizers behoved preſently tg 
determine , after Probation was led, and that ir was not [ay. 
{ul to diſmifſe them uocil they did enter , and return their yer. 
di, and the reaſon of that opinion is, becauſe after the Pro, 
bation is led , there may be hazard of ſuborning the Aſfſizers 
3f the matter were-continued to a new day, and. it were to he 
feared likewiſe, that the purſuer finding that the Witneſſes 
which he had led, did not prove, he might be tempted tg 
ſuborn others , and I chink this,opinion ſtrongly toundeg, 
bur yet in Anno 1665. &Cc, a Baxter being parſued for Se. 
dition, the Juſtices did, at my. Lord Advocats earneſt (oli. 
Citation, diſfolve-the Court after Probation was led, and con- 
'tinued the matter to a new dyet , bur the accuſation was neyer 


further proſecute, and that p:ocedure was thought , may 
.*'exempli, yet thereafter His Majefties Advecat continued an 
Aſſize, who fat upon Macknab for theft, for not being clex 
to condemn upon an extrajudicial confeffisn, they propoſed 
the caſeaiter they were incloſed, whereupon the Juſtices con- 
tinued the dyet till the next day , and having conſulted the 


thereafter fonnd the confeſſion ſufficient, and 


Council, my 
Aſhze, notwithſtanding ot this objetion , Ne 


incloſed the 
wember 1669, 
' 'X'11, When the Adyocat cloſes his diſcourſe for the pur- 
'{uer ,' he proteſts for an Aiſiſe of errour againſt the Inqueſt, if 
they aſſoilzie, which Proteſtacion he cauſes to be marked by 
the Clerk, and it may be'doubted ,. if the purſyer , or His 
CHajeſties Advocat can purſue the Tnqueft for errour , if thi 
Proteſtacion be not uſed. , even as aqualified Oath. is notzl- 
| low- 
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loved, except it be proteſted for, . And.it was debated in the 
(aſe betwixr the Lady, and Laird of Mi/ntour , if a reproba- 
tor could be raiſed , where the parry lxſed proteſted nat for ic, 
ſcing Proteſtations were ſuch ſolemn Acsas the Law requir- 
ed.n ſuch caſes, and they were unneceſſary , and ſuperfluous, 
if what were proteſted tor , could be allowed, without being 
'proteſted for, and the party co whom ſuch Proteſtations were 
competent;, doth, eoipſo, paſſe trom his right , and ſeems 
to-acquieſce 'in what is to be done, if he uſe them not , vid, 
Durand ſpecul, tit, Teprobat in initio, but this caſe was not de- 
cidedy, yet the Lords inclined toaJlow a reprobature if there 
was reaſon for it, though no Proteſtation was uſed ; anJ T 
believe that aRion of errour may be raiſed , though ic benor 
proteſted for, if the vergict be quarrellable, though a Prote- 
ſtation be both more ſecure , and formal , andreally there is 
good reaſon. why it ſhould be uſed, ſeing the Toqueſt is by 
that ſolemn denunciation, and intimarion warned of their h4- 
zard; and their errour, becauſe it becomes theteby more wiltul 
then othetwayes it would be, - 

A Summonds of errour is alwayes'raifed in Latine, and upon ' 
Parchment, and is direct out of the Chancery, - 

Wilful errour is that crime which Aſſizers commit , in pro- 
nouncing an unjuſt yerdict ,” and by our Law, an Aſſize con» 
demning , cannot be purſued, 1anquam temere jurantes, ſupr, 
aþſa , as is commonly believed, by the 63, 4&8. Par, Fa, 
3, the reaſons oi which opinion may be three,. .1, Ic is nor 
preſumeable, that indifferent perſons would condemn an inno- 


cent out of feid or favour, though there be'ſome reaſons to be 


jealous , thar they might be induced, our of either pitty , or 
clemency to afloilzie from a crime fully proved. ' 2, No per- 
ſon would be tound to go upon an, Aſlize, it they might be 


puniſhed for condemning, - 3, The Fea of tuck as tenere 


{cation of the moveable 


Jvwarans ſuper afiſum, is only con 
| g00ds, 
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goods, cap, 14.lib, Regiam. Maje, wheteas deith would he 
oft-times the puniſhment, if ſach 3s condemned might be py. 
niſhed; yet I am of the opinion, that if the Aſſizers gig 
condemn an innocent, without any Probation , or by palpable 
iniquity , that co coſw., they might be puniſhed - And my 
reaſons for this opinion, are 1., Thar clſe the people would 
be ſtared in a very unfortunat condition , if not only they |;y 
open to the hazard of being condemned , upon the depoſitign 
ot any two men, but likewiſe to the arbitrarineſle of an Aſſize, 
who might condemn without any clear probation, 2, Aſh. 
zers are Judges, and Witnefles , and theretore muſt be liable 
toall the errors, for which theſe are accountable z _ but ſoit 
is, thatif a Judge condemn unjuſtly , or it a perſon be cog- 
demned upon the depoſition of any, Witneſle , who depones 
falfly, that Judge, or Wirneſle ſo deponing , are liable toa 
capital puniſhment , why then ſhould an Afftzer be exempted, 
ſeing there is no expreſſe. Law , upon which he can found 
-thac exemption : And in anſwer to the contrary arguments, 
it may be contended - Thatas tothe firſt, it is not conclu- 
ding , ſeing, elſe it might by the ſame argument be conclu- 
ded, that no Judge , or Witneſle could be purſued, when 
chey condemned unjuſtly, ſeing omni homo preſumitur bonw, 
at leaſt Perjury ſhould never be puniſhed-in.a Witneſſe , nor 
injuſtice in a Judge , deciding unjuſtly, and by that unjuſt de- 
ciſion, murdering the perſon pannelled before them -; be- 
cauſe forſooth it is not preſumeable, that a Witneſs, or Judge 
would murder an innocent by 'their lentence , . gr depoſiti- 
on, To the ſecond, it is anfwered, that all men may be forc- 
ed to paſſe upon Aſſizes., -upon their perril,, ,and thus Aſfi- 
zers are forced, though there is hazard alſo ja aſſoilzing, 
and Witneſſes are forced., though there be great hazard in 
Perjury , if.they depon falſly. .. To the thug, it is anſwered, 
that there. needs no Law to puniſh Aſfazers, GY 
* Jury, 
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ty, ſciog ehey are puniſſiable by che Tommon Law, Buc 
that it was — there ſhould be a particular. Statuce , to 
puniſh ſuch as aſfoilzied unjuſtly , both becauſe the Com- 
mon Law was not'1ſo expreſs 2s to' this, and. becauſe men 
night -be induced toi think., ' thar there was no great hazard 
01, ON 0399991 31.4 5 © auf 
This erroarin Affizers; 'istobe tried bya great Aſſize, of 
twenty five Noble Perſons, AG 63, Part, 8, Fa.3, bur 
theperſoraſſoilzied is tobetree, #bi4, And byan a of Se- 
krant , ot the Seſlion;, Anzo 1591, itis dectared-,” chat all 
landed Genclemen/fhall be'm a capacity co pafs upon an Aſſile 
of errour ,, - thongh they be of Qaality, aad Eſtate inferiour 
tothe Pannel , and wilful errour1s0nly:4 yniſhable in-this caſe, 
quelibet probabilts cauſa ignorantie excuſat , Spot, tit, Retours, 
Ker againſt Hartwood: mires, and by the 47, Ad Par, 6, Fa. 

3, Ir appears, that no Probation can be adduced, to inter 
this aRion of errour , but what was at firſt produced the time 
of their verdict 3 whereas any Probation may be adJuced in 
fortification of the verdict quarrelled , ( tantus eſt favor inno- 

entie } the puniſhment of ſuch as are found guilty by an A(- 

fizeof errour , is the eſcheating of the Moveables , and a 

Years impriſonment, cap, 14,1, 1, Reg. Maj. which is ra- 

tified by the 47. 44d 6, Parl, Fa. 3. where it is Statuted, thac 
mit}, or tgnorant- Alſfizers,---thilt be pumthed-efrer the 
form of the Kings Law, in the firſt Book of the Majeſtic, 

Skeen obſerves upon that place, Reg, Maj. that amittere legem 
terre, is the ſame, with non habere perſonam ſtand injudicio, 
mn EH never be admired thereafrer as Witneſles , nei- 
thtrik Wrks ;, nor in Judgement, wrd, ti4, perjurie, But ro 
the end it may be known which of the Aſſize aſloilzied, it is 
by the 9, Article regul, 1670, appointed , that the Chan- 

cellor of the Aſſize mark upon the ſame Papper, upon which 
the. verdict Is write , who condemned, and who aſloilzled, 
which 
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which Paper :to-be fealed , and keptcill a Summonds' of er- 
tour beraiſed;:s (©1216 = to nc, g 5; 

The Council ſometimes reſcinds verdits', - without any 
ation of errour, .7n criminalibas , as. George Ghrahams calc, 
where they ordain'd the verdict of the: inqueſt, wheteby he 
was found to be Art and Part of recept of ſtoln Bonds, to. be 
nnjuſt,..and reſtored him againft the {ame z -buc-it may be 
doubted, . whether theſ@-who are unjuſtly condemned, - may 
be .reſtored againſt that verdid., though it-be found unjuſt, 
ſeing cheſewho are unjuſtly aſſoilzied cannotbethereatter pur- 
ſued , though the- abſolvicur be found unjuſt , per argumene 
tum 4 contrario, vid, titl, of the Council , where this que- 
ſion is tully debated, and determined, 
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Of Probation by confeſſion. 
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1, Probation defined, 

2, Probation by confeſſion if judicial, is the ſtrongeſt of all Pr 
bations, 

3 Inwhat cale is an extrajudicial confeſſion allowable. 

4, What aretheeffedts of aqualified confeſſion, 

5, Theeffetts 'of a ronfeſſiow emitted before an incompetent 
Fudge, 

6, How far a minors conf*ſ[ion tbliedees. 


\R obation'is ſo fully treated of by the Civilians and Canne- 
niſts, and we differ ſo little froin them, that I ſhall only 
trear of it here in relation to our own Law, 

T. Probation is defined to-be, that whereby the Judge is 
convinced of what isafſerted ; nd it may bedivided in proba- 
tion, by confeſſion, by Oath, by Writ, by Witneſſes, and 
by Preſumprions, 

I1, Probation by confeſſion is the moſt ſecure of a!l others, 
and therefore it is ſaid in Law, that i» confirentem nulle ſunt 
partes ſjudirss, ſuitable to which, ſuch as conteſle a'e ott.mes 
codemned without the knowledge of an Inqueſt, as I have 
mote fully treated in the Titleot Aﬀizes, bur becauſe men 
Vvv will 
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pill ſometimes conteſs a Crime, rather out of wearineſſe gf 
their lite, then a conſciouſneſs of gailr, theretore the Law hath 


required, that if there appear any averſion for life tedium wit, | 


or any ſigns of diſtraction, or madneſſe , that theſe confeſſions 


ſhould not be reſted upon, except they be adminicular with | 
other probation - as alſo becauſe confeſſions are ottimes emit. 
ted negligently, the conteſſors thinking that cheir _ COn- | 


feſſions cannot prejudge them , therefore rhe Law 


oth only | 


give credit to judicial conteſſions, and not to theſe rh. ave ex. | 


trajudicial, & extra bancum, which maxime is ſtronger with 


—_y 


us then elſewhere, becauſe by a Particular Aﬀot Pariiament, | 
Fa. 6, Parl, 11, cap, 99, Allprodition ſhould be ledin pre- } 


{ence of the Aſhze, 


III. This Maxime doth admit in Farinicius opinion, ma- | 


ny limications, as 1, That it the extrajudicial contefſion be 
adminiculat by other preſumptions , it is ſufficieat , but e«x- | 
cept the preſumptions be very v.olent , I cannot allow this li- 


mitation , ſeing confeſsro extrajudicialis in ſe nulla eſt, & quid | 


nullum eſt non poteſt a#miniculari,and theretore ſome approve, | 
B:{ſſius who admits this confeſſion, though adminicu!lat only | 


to infer, panamextraordinariam Sed non ordirariam, tor cer- 
eainly ſuch prevarication,and abufing of truth, and jucges ce- 


ſerves ſome puniſhment, The ſecond |;mitation, is, that | 
it the conſefſian be admitted in preſence of the accuſer , and | 
accepted by him, then it is valid , though exrrajudicial ; but i 


! 


thisI allow not, becauſe it is ſtill extrajucicial , und the con» | 
te{ſor knew that he ſhould not die upon ſuch aconieflicn for | 
which reaſon likewiſe, Iapprovenot the third and tou: th li- | 
mitations, whichare, that it the extrajuclicial contefſion be 
geminata, and reiterated , or emitted in preſence of a multi- | 
tude, or ad exonerationem conſcientie, that then it ſhould ! 
be valid, and Iremember, that though Major Weir conteſt | 
Sodomy, and Inceſt to Miniſters, and Magiſtrats joyatly, for | 
ex9ne: ation of his Conſcience, in preſence of miny perſons, | 
that 


th 
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that His Majefties Advocat took great pains tobring him to a 
judicial conteſhon, as thinking the former not ſufficient: and 
yet Frazer was condemned upon a conteſſhton, emited before 
the Aſlembly at Aberdene, and other Noble men, though re- 
trated, 1647, where this limitation is alledged upon, out 
of Farinacius , and this being repreſented to the Parliament, 
they retuſed to give their opinion , and referred all back 
tothe Juſtices, who ſuſtained the confeſſion adminiculated, as 
fatd 1s, 

The fixth limitation is, that an extrajudicial confeſſion is 
valid, if upon Oath ; but Iallow not this, ſeing Oaths are 
not allowed in criminal cates, norcanthe Pannel be forced 
thereto; and it he {wear ultroniouſly , and undeſired, the 
coneffion would appear to me , to be ſulpet, as emited, ei- 
ther per furorem, vel ex t4dio vite, 

The ſeventh limitation, is, that anextrajudicial confeſſi- 
on is ſufficient, when the crime conteſt conliſts, #7 anime, 
2s tor inſtance, it it were doubted upon what reaſon a perſon 
accuſed fled , or ſhot a Piſtol], &c, Bur I neither allow this 
Imitation, for elſe it ſhould be as large as therule, ſeing all 
crimes require, animum delinquendi, an yer T think thar 
ſome circumſtances ot a crime, may be proved by an extraju- 
cicial confeſſion , and (fo this limication may be true in that 
ſenſe, All theſe limitations are largely , rather then ex- 
adily ſet Cown , by Farin, de reo confeſſo , queſt, $r, 
Re, 10, 

Conteſſion though extrajudicial , may be ſufficient ( if ad- 
miniculat ) to (ubj*& the contieſſor to the torture; bur this 
is rarely practized with us - But I remember to have (een 
Mitchel lately tortured , upon his retracting a conteſſion emit 
ted by him, in preſence ot His Majeſties Privy Council, and 
a conteſſion extoited by torture, is in no Law ſuſficienc, (0 
that except it be adhered to, after the perſon tortured is re- 
Vvv 2 move 
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moved. from the Rack, for two or three dayes, it makes ng 
Faith ,. Farin. de reo, confeſſs, cap. 3, 

"The cuſtome with us, is, that the Adyocat doth in pre- 


ſence of the Juſtices, examine the party to be accuſed, and if | 


he confeſſe, either he ſubſcribes his contefſion, it h: can wiite, 


or elſe the Juſtices ſubſctibes for him., or which is ſecurer, | 


makes two Nottars , and four W.itneſſes ſubſcribe z and al. 


beir a confeſſion thus ſubſcribed by two Nottars , before fonr | 


Witneſſes, was found ſufficient, upon the 7, of December 
1669, in thecaſe of Finla Macknob, who. was pu: ſued for 
Theft, yet it was then alledged , that the cont: ſhon w:s not 
ſufficient, and that tor theſe reaſons, 1, Becauſe all Proba- 
ton ſhouid by the Ac of Parliament foreſaid , be led in pre- 
ſence of the Aſſize; and therefore when the Probation wis. 
tounded upon conteſſioo the conteſlion ſhould have. been ori- 
cinally emitted in preſence of the Aſſize , orat leaſt adhered 
to before them , and the teſtimony of two Nottars , and four 
Witneſſes , was not Equivalent toa verbal conteluon; {e- 
ing they could not thereby know all thecircumſtances which 
are neceſſary to be known , ſuch as whether the conteſſion was 
voluntar, orextorted, or 1! it proceeded upon a miſtake, or 
it it was founded npon promiſeotlife, &c, 2. The patty 
who conteſſed might have emitted that Declaration, upon a 
confidence that the ſame .couid nor operat againſt him , being 
Extrajudicial, as ſaid is, 3. That muſt be accounted 3n ex- 
trajudicial confeſtion , que non emanavit injudicio , and this 
is ſuch; becauſe there was no Court fenced here, nor yetan 
Aſfize ſworn , whereas that is on!y called a judicial conteſfion, 
which is emitted before thole who are Judges, and whilſt they 
are fitting in Judgement, Boſſ. tit, de confeſſts, 4, The con- 


feſlor here was an ignorant perſon, and did not underſtand the | 


Scottiſh Language, and ſo might be vet y ſubject ro miſtake; 
upon which reaſons, the Aſhze having demured , the Ju- 
ſtices made app.ication to the Council , bur the caſe being by 
the 
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the Council remitted intirely back to themſelves, they did 
find the foreſaid confeſhon ſufficient, and: Macknab was there- 
gpon convidt accordingly , and hang'd z bur if the conteſſi- 
on had on:y been ſubſcribed by a Judge, I think it could nor 
have been valid, for thit were to contound the Othce ofa 
Judze , Witneſs, and Clerk , and would tend to make all 
Jadges arbitrary ; fo that the lie of the Leidges ſhould de- - 
enc upon one ſingle Teſttmony , which were very dange- 
rous, eſpecially in tnfertour Courts, where it is very well known 
that perſons of very I:ttle integ! ity fittas Judges, and which 
Judges are oftentimes intereſted , ro'get the Panne] contems 
ned , becauſe thereby the Eſchear, at leaſt a part of it talls to 
themſelves. ” 
So far doth our Law require judicial confeſſions , that 
ichath been cebated , that even a confeſſion taken by all the 
Juſtices ſitting in Judgement, was not a ſuthcient wartand; 
tor the Aſſize to proceed in condemning the party ; except 
the confeſſion had been renewed betore them, thouzh the 
confeſſion it {cli was ſubſcribed, and ric ſubſc iption acknows 
ledged, for the foreſaid A of Pariiament requires, that the 
hail Probation ſhou!d be uſed belore the Ailize, in prelence of 
the party accaiedy bur (9 it's rhar the emiting of the con- 
fefl:on is a chiet part of the P:0»3tion, ſince Law has laid grene 
weight upon the way and manner , how a conteffton is elt:ite; 
mea(uring exactly the degrees of conſtancy , or tear, appear= 
in? inthe P. nne}, as well as conftiering the motives by which 
he was induce:! to contels , and what difference is there, quo 
ad the *\flize, V hethet the confetfion be emitted before 
the Juſtices , or an ta'ertour Judge, or why ſhould not the 
depoſition of Witneſſes, or confeſfions of Pattirs, taken by 
way of recognition proved? and yet thir conte{fions taken be- 
fore the Juſtices prove, Put to this it is anſwered, that con- 
{e(ſions emirt<d in preſence ot a Judge competent, *' p1Ove in 
all Nations, .trom which che {o:&latd Act ſhoul not be m+de 
a> 
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to derogat , except it deſigned the ſame clearly - but ſo itis, 
that it is clear by the toreſaid AQ, that it was not intended, 
that any Probation that was tormerly good, and Probatiye, 


ſhould be diſcharged 5 bur only that the way of uſing the 
ſame ſhould be regulat, and ſo ſubſcribed Papers are nor reje- 


Qed, for wedaily lee thar Papers prove Treaſon , and Ulury, | 


though they be not ſubſcribed before the Aſfize 5 bur that 


AR only diſchargesa former wicked cuſtom , of carrying in |} 
Papers claudiſtinely to the Inqueſt, which had not been open- 


ly uſed before the Pannel, Likeas , Affizers do frequently 
condemn with us upon ſuch confeſſions, 
The ſecond queſtion which may be here debated, is , whe- 


ther when a perſon conteſſes a crime with a quality , and not | 
ſimply, it his confeſſion may be devided, ſo that he may be | 
convict upon the conteſlion , notwithſtanding of the quality, | 
Except he can prove the quality , this wasdebated the 13, of 


”March 1668, At which time, one Dnmbar, being purſu- 
ed for wounding Collonel 7»nes, conteſt that he wounded 
him, but he did it in defence of his own lite , being aſſaulted 


by the (aid Collonel ; upon which conteſſfion it was alledged, | 
he could not have been tound guilty; fince a confeſſion can | 


no more be dividec, then an Oath, and it isa brocard in Law, 


that quod approbas non reprobas : As allo, ſeing the crime | 


could never be proved , but by the conteſſion, the conteſſi- 


on being qualified , was no confefſion without rhe qualificati- | 


on, and therefore there was no Probation beyond the quali- 


ty; Iknow that the Doctors dointhis caſe, diſtinguiſh be- | 


twixt ſuch qualified confeſſions , as are omitted, ſub unico 
firuttuverborum , as it theconteſſion did bear , Idid kill in my 
own defence , vel ſub duplict , as I did kill, but TI kill'd inmy 
own defence; inthe fiſt, they think the qualicy cannct be 
Cisjoyned from the confeſſion, but inthe ſecond it may; yer 
I think this but a ſubtilty , [for poor perſ@ns-eſpecially, 
when they are tryed for their lives, take not ſuch pains co or- 

yy der 


Probation by Confeſſion. 517 
der their expreſſions, andcheir defign in both is the ſame, bur 
| approve more that other opinion of theſe , who think , thar 
” If ſuch qualified conteſſions may infer an arbitrary , though leſs 
© F puniſhment, pexam non ordinariam, ſed extrarrdinariam , as 
'* I] is aſſerted by Decins in cap, cum venerabils extra, de except 
'» If vid, Far, dereoconfeſoqueſt, 87,cap, 4, AndalbeitIthink, 
© F that if there were ſtrong preſumytions againſt che confeſſor, as 
n I there was in the above related caſe , he behoved,, eocsſu, to 
* F prove thac quality of felt-detence , otherwiſe chen by adje&- 
/ FT ng a quality ;' becauſe Preſumprions trans'er the neceſſity of 
I Probation , upon him againſt whom the preſumption is 
- F brought, Cod, fab. de ficar, def, 6, non ſcinditur confeſſio in 
(I riminalibus niſt adſint contraria indicia, Yet I think, thar 
* F fach qualified confeſſions as chis is, which imply a defence, 
» Þ ſhould either prove the detence , orelſe they ſhould not prove 
| I the Libel , and either ſhould be altogether believed, or alto- 
- T gether reprobated, for as it was-not the deſign of the confe(- 
ſor, to bind a guilt upon himſelf by the conteſſionz So it is 
| Yo be preſumed, thar he who is ſo ingenuous as to contels a 
J 2uile againſt himtelf , wou!d be likewiſe ſo ingenuous as to 
confeſs the Truth really, and ſincerely, or it he omite4 this 
| Tconfeſſion by a ſecret impulſe, of a Superiour Power forcing 
* Thim co confeſs the Truch , we may rationally conclude, thar 
I the ſame impulſe would likewife have intorced him to contels 
the Truch in irs tulneſs, and fimplicity, & hamicidium inau- 
lio non doloſe ſed ad defenſionem ſatum preſumitur & ſic qua- 
I tas adjeita habet pro ſe preſumptionem , Maſeard. deprobar, 
' {/ 2. concluſſ. 867, 
| I dolikewiſe think, if the quality, was not annexc<d to the 
firſt Depoſition , that it ſhould not atcerwards be rece ved, 
ſince it is pre{umeable, that ir would have been adjected ar 
the beginning , it it had been tive; every man being more 
indtul to Cetend himſelt, then to conteſsa cirime ,, and that 
aotw;thſtanding of Lucha quality adjected , ex /nterva'o, the 
Cons 
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| confeſſor may be puniſhed, pep# ordinaria , which isalſo the 
opinion of Clarus Queſt, 5 55 

V. The third Ouehien is, whether a confeſhon emitted 

| before a Judge , who was not comperent to puniſh corporally, 
be{ufficient tor a Judge to proceed who is competent , and this 
is oft contraverted with us, it a Conteſhon , or Probation let 
before a KirkeSeſſion, be ſufficient, it it be repeated before 
the Juſtices, and the Council being conſulted lately by the 
Sheriff of the Mer/e, concerning a man who had confeſt witch- 
craft, before the Presbytrie, they would not decide it , al- 
beit Lawyers who were Members of the Council : And 
others were of opinion, that he ſhould dy., except he could 
alledge a ſufficieat reaſon for varrying in his confeſſion , but 
this is againſt a received poſition amongſt Lawyers; quod 
confeſſio emanata coram judice incompitente non [ufficit ad con- 
demnandum Fatin, de reo, confeſſ, cap, 6. licet ſuffic1at ad tor- 


. turam & habent vim extrajudicials confeſſionis , the reaſon of | 
- the foreſaid Rule is, that the confeſſor knows that he could | 
. not dy upon that confeſſhon, and men will confefle many times | 
to free rhemſelyes from trouble, or evite excommunication, | 
who would not acknowledge a crime, if they were capirally || 
accuſed; Some alſo have confeſt to Kirk-Seſfions, crimes, | 
of which they have been innocent., as Adulteries, for obtain- | 


ing adeyorce, and Fotnication, to obtaina conſent of the Fa- 


ther , and whatever may be alledged againſt extrajudicial, may | 
be alledged againſt confeſſions , before an incompetent Judge: | 
By this alſo it-may eaſily appear , what ſhould be anſwered to | 
another Queſtion, which differslittle from this, viz, Ita | 


confeſſion of a crime taken incidently , in another Proces, and 
not taken in Proces, wherein the confeſſor is purſued for lite, 
be (ufficient to infer death, 


The Lords of Seſſion would not ſuſtain a confeſſion omit- 
ted by aman belore the Kirk-Seſfion , ad exonerationem con- 
ſerentis 


— 
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ſcientie , to operat againſt him in-any other Court, becauſe 
chey thought that this would continue men in impent- 
rency > and retard their repenting. ; which Deciſion was 
much applauded, licet, 0 &x GruaTl opahoynoas ws 6xaT% 3x27 US £510, 

V 1, By the Civil Law , /, clarum C, de authoritate pre= 
Banda, minors accuſed , could noc prejudge themſelves by 
their own confeſſions, bur this is innovar by the cuſtom of 
all Nations , Boer, deciſ. 63, and Bf, tit, de confeſſs : and 
with us, Minors confteſfing crimes , are thereupon execute z 
2n41 find in the Journal Books, inſtances thereof , in vety 
young perſons, but I think there is much left in this caſe to 
the Arbitrarineſs of che Judge , who thould diſtinguiſh be- 
twixt ſuch crimes asf31ll under ſence, as Murder , and ſuchas 
principally require Judgement , as Blaſphemy , Witch- 
craft, &c, In which laſt, hardly ſhould Mznors be puniſh- 
&, Penaordinaria, upon their own confeſſion , and ſcarceaf- 
ter they confeſs, for a- Mrror is preſumed to have no ſolid 
judgement, —— f 

Though a Minor may bind a ctime upon himſelf by his own 
confeſſion, and may be thereupon condemned , and execut- 
ed - yet whether he may revoke this conteſſion , and bere- 
poned ag2inſt the ſame, becauſe of his minority, was debat- 
ed the 28, of February 1676, in the caſe of a young boy cal- 
led Kennedy z and thit he might be reponed , was uiged trom 
theſe reaſons, 1, A. Mirors lubricity of judgement mighc 
prejudge him as much in criminals, as in civil caſes, and 
thereto-e he ought to be reponed againſt the bne , as well as 
againſt the otherz and it were abiurd , that a #jzor ſhould 
not be able to bind himſelf in the value of ten Pounds Scots, 
and that yet he ſhou]}d by his confeſſion make himſelf liable to 
death, 2, Lawyers are vety clear, that a Mrmor may revoke 
a criminal conteſfion, /, 4, C de authoritat, preſlard, Clar, 
que#F, 53, and Gvmez, gives an inſtance of a Minors being te= 
XXX pon- 
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poned againſt the confeſſion of Taceſt, F: In this confeſſion, 
a cMinor might have much more eaſily lapſed into a tata! 
error, then in any other cafes , the ſubje& matter of this con- 
feſſi-n being a contrivance to poyſon by Droggs, and Med:. 
caments, in which , nox conſtat de corpore aelidti, fince the 
D-{undt might have dyed of another diſcaſe, andas to which, 
a Minor might eaſily have been miſtaken, fince to givea (olid 
judgement, in ſuch caſes, orto conteſſe what relates thereto, 
requires not on!'y morereifon, but moreskill an{atr, then 
c3n be cxp<Red from fo younga boy, To which it was an- 
(weed, that fince Minors may be puniſhable tor crimes, they 
may conſequently b:nd a gu.lt upoa themſelves, by their con: 
fc{{ions, tor if the Law 014 not conlider them as fo far, ge. 
li capaces , that they underſtood the h3z1rd of a ctime, it 
would nor puniſh them, and it they underi)ood the nature, 
and hazard of acrime, it is unreaſonable to think that they 
may not underſtand their h:zard in confeſſing it, ſince in com» 
mitting crimes, the jMgement of the wilcſt is o:dinwry blind- 
ed with paſſion, anderrour ; but in confeſſing , men have 
time and leaſure to be judicious , and ſerious; and it Minors 
confeſſions could not ty them , they mighe ill in abſence of 
Witneſſes commit crimes at their pleaſure, 2, Lawyets as 
well as treaſon are ve:y clear, that a Minor cannot be reſtor- 
ed, except he ſhew that he was circumveened, or lee('d by 
his confeſſion, as tor inſtance, it he ſhould conteſs ſimply that 
he killeda man, but ſhould forget to add that he killed him 
in ſelf-defence, or ſhould contefſe that he committed In- 
ceſt ; but ſhould forget to add that he was ignorant, that 
the perſon with whom he committed the ſame, was within 
the degrees that inferred Inceſt - which opinton is to be ſeen, 
31. Oddo, 5. Foriia, queſt, 23, num, 9, , Or it he had con- 
feſt upon the promite of 1n-!emnity, or by the tear of threat- 
nings, and we:gable to prove either, and by this juſt tempre- 
menr, 
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ment , the intereſt of the Common-wealth, and the imbici- 
lity of Minors are both falved : and therefore when Law, or 
Lawyets ſay that a Minor may be teſtored againſt his conteſſi» 
on , their meaning only is, that he may be reſtored it he 
can prove his error and miſtake. +3, This being a confeſfi» 
on twice emitted , and adhered to ,* and adminiculated by 
the confelfion of other dying-pertens' + who could not clear 
themſelves by fyling him, there can no doubr of its truth re= 
main with any diſintereſted perſon, This caſe was not decid- 
ed, but I conceive that a Mor cannot be reſtored againſt his 
own confeſſion , except he ſhew, wherein he was either cir- 
cumveen'd, or miſtaken, And it a perſon paſt 21, yeats of age, 
can prove, that he h2s conteſt what was not true, he ought to 
be reſtor'd* as for inſtance, it he can prove that the man whom 
he conteſt he did kill, is ſtill alive, In which ſence I take/, 
1,S, D, ſeverns, ff. de p#nis, D. ſeverus reſcripſit , confeſſiones 
reor um; pro exploratis criminibus haberi ngn oporteri, And when 
the Ecloz, layes » Cap, 4, Tegroporoynnrevteiuss {uicable to /, 4, f. 
ae confe ſts, 0 Toy goveulevrra Inv, elf; COP Olohg yup , EH Sl) CMEIALY wi 
Wa oy av xeaTuTEr, (Ui [eruum occiſum intermiſſe ſe fatetur, licet 
non occiderit s ex confeſſo texetur, This is to be ſo interpreted, 
that a man paſt 21, may be executed upon his own conieſſion, 
without enquiring whether what he conteſt be true; Buric 
doth not tollow, that it the conteſlor can prove he confeſt whar 
was falſe, he ought not to be repon'd, 
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Probation by Oath:, by - 
Write, andby Pre- - 
ſumptions,.. 


; In what caſes « 4, Pannel obliged to giv! his aath. 


. Whether a Pannel js obliged to depon , when the TJudee PS 


clares that his deponjug ſhall not infer! a corporal puniſh» 
ment, 

3 - In mhat caſes can crimes be proved by Write , and Whether « 
Write that & null can prove a crime, 

4, - How far can 4 crime. be proved by preſumPptians, 


I. . TYRobation by Oath:, is not regularly :admirted in 
| criminal caſes, for the purſuers Oath is never proba« 
tive, even in civilcaſes., except it be adduced in ſupplement; 
but the Oath of ſupplement by the purſuer , is uſed upon 
no occafion in criminals - Neither is the detender torced to 
give his Oath in criminals, as he is in civil caſes, both be- 
cauſe it is unjuſt, -zo force a man to condemn-himſelt , and be- 
cauſe it is moſt probable, that he who is accuſed for a crime, 
would hazary þ1s Soul by Pe:jury., to redeem his Blood , by 
an Oath, Bur becauſe.the exccflive love w!:ich we bear to 
lite, is the occaſion of this exerpption; theretoze where the 

pU- 


a... Aa. ec fro mw mc vr  .co oo « i ÞJ£DJAa os eo AS eo” 


ww. > Ge dS 9 Go rn 


Probation by Oath , &e. 523 
puniſhment is not corporal, & corporis afflitFiva , the defen- 
det will be forced ſometimes to vive his Oith, as in the caſe 
of Riots ,, and Blood-wyts, Sometimes likewiſe the Law, 
becauſe of the ſcantneſs of the Probation, obliges him who is 
acculed to give his Oath, asin th» caſe of Uſury , which is a 
crime odiousin it ſelt, and cladeſt:nzly carried on, Fa, 6, 
cap, 247, Par, 15, And inthe caſe of Simony, Fa, 6, Parl, 
21, yet- neither of theſe crimes are corporally puniſhed , and 
theretore-theſe rules may ſtill hold, 1, That Probition by 
Oath ot the defender . 1s never allowed by Law, neither 4; 
penn eft eorporis affiiiva, nec ubi infamia irrogatur, quia 
nemo tenetur probare ſuam turpitu d'nem', & fama & vita quo- 
ad hoc equ:parantur, 2, That a perſon acculed my be oh- 
liged by an expreſs Law to depon, though the crime fo! which 
he. is accuſed , may mfer Intamy; 3, That no Law ſhould 
force the defender ina ciiminal Procels to ſwear, whe:e the 
crime-m:y inter death, norhave-we any (uctr Law in our King. 
dom. | 

I I, It is oft contraverted, both'in:the Connci), and Crimi- 
nal Cou:t, whether though che crime be in it (elt , ſuch as de- 
ſerves a corporal puniſhment, yet it the pu ſuer, ana His Ma- 
jeſties Advocat tkewile declare, that they will nor purſue the 
ſame criminally, & ad penam corporalem infligendam , it eq 
caſu , the detender may not be forced: to depon, which que- 
ſtion may be reſolved, by theſe conclufions, 1, That ehough 
the purſuer dechre that he will not infiſt criminally ,* yer that 
d«claration is not ſufficrent, becaule His Majeſties * dvocat 
may purſue, - 2, Though His Majefties 'Advocit concur with 
the purſuer, in the declaration z yetir 1s hot ſufficient, ſting 
His- Mrjeſties Offices cannot preju ?ge 'His * Majeſty by 
any Declaration of others, for e!ſe they might by ſuch Decla- 
rations as theſe; in «ffeF remit crimes, 3, The Declarati- 
onof the ©" ouncil is not ſufficient , becauſerhey may not'pre- 
judge a criminal action , + which may be intented betore the [u- 
| ſt:ce 
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ſtice Court , as was found in the-caſe of ſome Gentle- 


ſes, 1{eing the purſuer offered to prove the ſubſcription by his 
Oath , but it is obſervable that Pannels arein Ulury obliged 
to [wear , and therefore it may be doubted , whether a Write 
not ſubſcribed before witneſſes, doth piove a crime , fince 
all writes of importance, are by A& of Patliament declated 
null, if they want the Writers name, and Witneſſes, and if 
they be not believed , quo ad, a vil effet , - much leſſe ina 
criminal z nor is the Pannel here oblidged to make up the 
ſ:me by his Oath, asin c;vil caſes: And yet the Marqueſs 
of CAroile was convidt of Treaſon, upon Letters writen by 
him to General Monck x; thele Letters being only ſubſcrib= 
ed by him, andnot Holograph , and the ſubſcription hav.ng 

+ been 


men , - and others , who being purſued before the Council, th 
as Flagiaries, : tor tzking away Anna Gibſon, it was foundþ pw 
the Council, that they were not obliged ro(wear-, though I. 
both the purſuer, and Advoczt declaied they ſhould neverbe 
criminally purſued, . 4, I conceive th:t peither the Dec'ae I ,;- 
ration ot the purſuer ,. nor dctender , eyen in a 11min) pur. Jf 1, 
ſuir before the Juſtices , ' though agieed: coby'the Juſtices, I ,;, 
would not be ſufficient to force the defender to (wear; for] 

think, that though the defender ſhould, e caſu, upon Oath I} ,, 
deny his guilt, that he might be of new purlued, and con. II .. 
vi&t upon clear Probation; for His Majeſſy , and the Pub- I (, 
licks intereſt can never be prejudged by any PecJatation of I ,, 
His Officers, nor can any remit crimes , as I ſaid foimer- I ,; 
ly, 

E I TI, Crimes do not ordinarly uſe to be proved by Wiite, | C 
and when they may be ſo proved, rhete is licrle c:fficulcyas I. 
co the Probation; only it may be obſerved , that it was found I} 1 
in the crime of Falſhood, purſued againſt Captain Barclay, I , 
that a Write may be proved falſe, without production of it; I} , 
and in Pargies caſe, that adiſcharge was ſufficient, to prove I] 1 
Ulury , though it wanted both Wiiters name, and .Witneſ- I ; 
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been proved, per comparationem literarum , which were ve- 

hard in other caſes; ſeing comparatic literarum , is but a 
preſumption , and mens hauds are oft-rimes , and eaſily imi- 
raced , and one mans write will differ from it ſelf at ſeveral oc- 
calions, 

I V. Pteſumptions are divided, ia Preſumptions that are 
violent ( tor ſtrong Preſumprtions are ſo called ) and cehieſe 
that are not yiolenc, they are likewiſe divided, in preſumps 
tiones urs , O& preſunpriones jury & de jure. 

W hecher crimes may be p:oved by p.efumptions, is much 
cont:averted , both in Law, and Practique, and thar they 
c:nnot be proved by prelump:ions, is inferred from theſe rea- 
ſons, 1, Prcſumptions are only founced upon verifimili- 
tude, and what may be, miy not be ; whereas all Proba- 
tions, eſpecially in criminals , ſhould be infallible, and cer- 
tain , & concluſio ſemper d:bet [equi debiliorem partem, 2, Tt 
crimes could be proved by preſumptions, Judges would be 
abitrary inal! caſes, ſeing the Law cannot determine the num- 
ber, and we:ght of Preſumpcions, 2s it doth in other Proba- 
tons, 3, The Dodtors univerſally conclude, that Prelump- 
tions do not prove ciimes , as is clear by Maſcard, Farin, &c, 
Upon the other hand it may be argued, thar a crime mav be 
inferred from Preſumpt.ons, and that tor theſe reaſons, 1, /, 
uit, Cod, de probetionibus uli aſcerit piſſe crimina vil ido- 
xits teſtibus vel apertiſlimis documcntis vel jndiciis ſndnbi- 
tatis probari & 1.2, ff, _ apell, non recip, uvi jubetur cues 
rialis obſervare nequis homicidarum Adulterorum, &c, Ar- 
gumentis convidtus, teſlibus ſuperatus, wel wece propria confeſ- 
ſus audiatur apefare, 2, Since Witneſles are only belicved, 
becauſe it is prelumed they will not damn themſelves; why 
miy not other Preſumptions be likewiſe received? 3, Pre- 
ſumptions are in many caſes allowe.) as a ſufficient Probation, 
as the preſumption of. Tohab:cation , atter the paities are dit- 
charged , is luM.ient be Act of Pailiament, tv inter Adulte- 
Iv. 
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iy. 4. The depoſitions of Witneſſes are oft-times foundeg 
upon Preſumptions , as when they depon upon do 'us ma'ns, 
ebriety , or any other thing which depends upon 2s ot the 
- mind, 5, Many havebeen condemned upon Pteſuwprions, 

as Funet Brown, who was conv. tor Mutcer oft ker own 
Child , upon preſumprtions, and hang'd accordingly, the +5, 


of Fune 1614, And: Scot was conviet , and hanged tor kil. | 


ling of Prumlanries Sheep ,” the 20, ot February 1616, And 


atter a ſolemn debate ,' how tar Pceſumptions could prove in | 
_ criminals: in Alexander Kennedies caſe, he was conv:R, an4 |} 


hanged for talſhoad, upon Preſumptions in Anno 1662, 


T his difficulty hath torced ſome of the Doctors to conclule, | 
that this caſe is aibicrary ; and others roconciude , that Pie. | 


ſumptions may infer, penam extraordinariam, ſed non ordi- 


nariam, Cod, fab, tit, de pen, which laſt opinion, is upon | 


the matter coincident with the firſt ; tor in arbitrary caſes, the 
Judges can never proceed to death, and it ſeems that both 
theſe opinions arewell founded, becauſe not only the commut* 
ting of crimes , but even'the giving of ſcandal , and the doing 
- thatwhich is likeacrime, delerves to be ſome way puniſhed ; 


bur this arbitrarineſs ſhould only in my opinion , be allowed te ! 


the Council, -who are a ſupream Judicatory , and ate in-\ugh 
- extraordinary caſes, tyed to no expreſs Law, 
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-Probation by Witneſſes, 


How witneſſes are cited with ns, 
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What witneſſes are not worth the Kings unlaw, 

When women may be admitted to be witneſſes, 4nd when 
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How minors are to be admitted witneſſes, 


' Per ſons gnilty of crimes cannot be admitted, 


Perſons within degrees defendant, are not admitted, und 
who theſe are. 

Dom#ftick ſervants, 'when admitted, 
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Defenders cited as parties, 

What time is conſidered inthe hability of a Witneſs, 

Whether Witneſs inhabile, may be received at His Mas 
Jeſtirs inſtance, 

Who are teſtes fingulares, 

The contraricty in depoſitions conſidered, 

Cauſa ſcientiz, 


Witneſſes , ad ſuturam rei memoriam, 


It is now neceſſary to give ina liſt to the arfender, of the 
Yyy witneſſes 
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witneſies names who are tobe led againſt him, . 

19. . Abſent wit neſſts how puniſhed and compelted, 

20, What number m4) be cited for proving each crime, | 
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F the crime be-purſaed by raifing of a Summonds, that Sum- 
| {hang contains 2 warrand to cite witneſſes ; bar if the pur- 
ſuite be by way of inditement , the Juſtices grane, warrand by 
precept for citing of Witneſles, . 

At the day of compearance, the putrſuer gives in with his 
execute Summovds, executions likewiſe againſt the Wirneſl, es, 


and if the executions againſt the Wirneſles, .be nor lega!, the | 


dyet is deſerted 5 But if the witneſſes be lawfully ciced, and 
compear not, of old, there was a warrand given to-appreh<n4 
them, and the dyet was continued, but now there. are formal 
Letters of Caption, given under the Signet of the Seſſion, and 


not of theJuſtice- Coure, and theLetters are ſtil] raiſed by the . 


Tuſtice- Clerks deput,.. who is the ordinary Clerk of Court , 
And it the Sheriff refuſe to apprehend the W itneſſes by vertue 
of the Caption, the Letters will be dire againſt himſelf, as 
in civil caſes, and this was farſt obſerved in the cafes of £3 ac- 
kalla againſt Lindſay, . 

After the Juſtices have found that the Pannel ſhonld go to the 
knowledge of an Inqueſt, he asks the purſuer what way he will 
prove his Libel: and if the probation by witneſles be choſen 
as the manner of Probation to be uled, 

II, The Juſtices delire the Clerk cocalithe Witneſſes, 
and if any be given in,in the liſt,againſtwhon-there is. no formal 
executionz itisalledged they cannot. be received, and this is 
the firſt objeRion againſt the witneſſes,and is townded upon this 
reaſon viz,that he who offers himfeli ra depon, without being 
lawfully cired,is preſumed to be too deſirous to depon,and (o to 
have malice, T hele the Civil Law calls eſtes ultronii,yert] fi " 
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that the Juſtices ſometimesreceives witneſlg$ cited; afng aFa,as 
Alexander Forreſter againſta Winch, the 3, of Auguff 1667, 
So though they will not receive a. witneſſe, who appears upon 
an unlawful citation, and which he knows to be unlawful), yer 
they wiil receive ſome, chapgh not atall cited; for the firſt 
ſhow a:complyance,; but not the laſt, all the objeAtions againſt. 
the Wirteſles ate diſcuſt before wy be (won, forit is below 
the Majeſty of an oath, to acminiſtrat the ſame unneceſſarily, 
belore it be known whether the perſon to whom the oath is to 
be acminiſtrat will be received, 

To objett againſt a witneſs in our Law , iscalled to cf « 
witneſs, ortoſet him, and by the DaRtors it is called to re- 
pel a witneſſe, bur becauſe objeRtions againſt the witneſles, or 
oppoſitiones contra teſtes, as Fariracins calls them, are ſo large» 
ly treated of by him, and others, I ſhall therefore only take 
notice of ſome particular objeRtions, which are mentioned, and 
made uſe of frequently in our Law, and pratique, And 
in Law theſe objections are djvided. into ſuch asate uſed contre 
perſonas teflium, and theſe which are uſed contra didta teſtium, 
[ ſhall therefore firſt ereatof theſe objeRions which ate uſed 
contra perſonas teftinm, | 

ITI. Witneſſes are not admitted with us, if they be not 
worth the Kings unlaw,. which we interpret.to be ten pounds; 


and becauſe-no mancan know the v3]ue of anothers eſtate, this 


obje&ion is found therefore: only probable by the oath of the 
witnefſe himſelf, 3s was found in the cale of Rycheadagainſt 
Myire, the g; of December 1668...; But this ſeems ſtrange; 
for fince the Law is jealous that he. will depon anjuſtly,, why 
it ſhould believe; him as tohis owa-quality ; - and there- 
fore I think that in Criminal cafes, when the hazard is ſo grear, 
the being known tobe an aft ual beggar, ſhoyld be ſufficient, 
per ſe; + to caſt awirneſle, ©. withourtetetzing the ſame to the 
witneſſes oath, © 5 16 | | | 
This obje&tion is founded. upon the preſumption, that ſuch 
Yyy'2 wy 


; ” . RES, ry: 
530 Probation by witneſſes. 
25are poor, are liable to impreffion. © And ſuch as are poor 
are expreſly repelled from being witnefles, by the 34, cap, fat 
2, Rob, And they werelikewiſe repelled by the Civil Law, 

I' V. Women regulariter are not witnefſes', - neither in Ci. 
vil nor Criminal caſes with us, nor ſhould 'they make as mach 
faith with us i criminalibuws, 25's allowed by the Civil Law, 
an] DoQors; ſeing with us they are excluded from being wir- 
neſles even in Civil caſes, .er20 a fortiors, theyou3he to be re. 
jeted in Criminal caſes for atbeit the Dodtors allow them. 
ſometimes to prove in Civil caſes , - y*t they reje@ them in 
the ſame cauſes, when they are Crim'nally purſued, asin 
Furto, &c, Farin. queſt, 56, num, 3%: anJby anexpreſſe 
At 1, Azuſt 1661, The Juſtices ordaineJ, that-no women. 
ſhould be examined as witneſſes in Theft, - for the future, ex-- 
* Ceptex officio, & cum neta :- and that ſameday they rece.ye4 

Eliſabeth Watſon, as witneſs in Thetie- againſt Bruntfield,: 

2, Women are ſometimes received witnefles in ſume- caſes, 

0b atrocitatem criminis, as in Treaſon, - by an expreſie a& of- 

Sederunt 1591, Andin Witch-craft, moſt ordinarily, as is 

tobe (een by the Books of Adjurna), - and particularly 'in che! ©} + 

Proceſs of Margaret Wallace, the 20, of £March 1662, where - 

Margaret Grabame, and Marion Wear, are received witneſſes, 

J. Theyareadmitted #1 criminibus domeſticis , becauſe of- 

ſcantneſs of probatjon g [ an# thus they were received againſt 

George Swin!oun, who was accuſed for murdering his own wife, 

within his own. houſe, 21, Aguſt 1664, 4, Womenare re- 

ceived witneſſes, where women uſe oniy'to be preſent, as in 

the being brought to bed; murdering/o: Quilaren, &-17 party 

uppoſititio, 8c, very many inſtances whereof are 10 be ſeen 
in the Adjurnal Books, And yet Farin. queſt; 59. layes mu- 
lier non poteſt eſſe teſtis, & quo ad ſuppoſitionem.. parins ſi inde 
aritur criminaliter, ad'fuppoſitionem corporalitcn: puniendam :- 
And by thele. we may conelude that women jarenot regu-: 
lariter acmitted witnelles in Seorland;”. } Likeas by the 3 ys 
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ing ſclt-detence , rat.habitioe, &s, - And in theſe calcs, it 
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.28pb,1, | Theſe are expreſly excluded from witneſſe bearing 3 


yet Mathews concludes they may be received witneſles, ex hor, 
qaed mulicr adulterit cond'mnata non admittatur, ergotn alits 
mulieres admitti debent 5 Butthis opinion is contrary to all he 
Dogors, vid; Farin. queſt, 59. caſw, x, where he gives it for 
a rule, that mulicr in criminalibus teftts efſenequit, which 1ute 
extends ſo far that according ro his jadgement, rhree or moe - 


women cannot-prove a crime, xu7, 29, 


T he reaſon why women are excluded from witneſſing, 'muſt 
be eicher that they are ſubjet co tov much compaſſions, » and 
ſo-ought not tobe. more received in-Criminal- caſes, then in 
any Civil caſes, orelſe the Law was unwilling to trouble 
them, and-chought it might learn them roo much confidence, 
and make them {ubje to-too much tamiliarity with men, and 
ſt:aggers, -it they were neceſſitated to vague up and doiyn at all 
Courcs, upon all occafions, 

V.,. Minors if they be paſt fourteen years of age, and nv 
otherwiſe, may be admitted to bewitneſles, by the foreſaid 
AR of XK, Robert , and it being alledged in the Proces of Mar 
garet Wallace, 1622» That Margaret Grahamcouid not be 
received a witneſs , becauſe ſhe was not paſt eighteen years of 
age, this was repelled, becauſe a Teſtificart bore, thar ſhe was 
paſt fourceen yea's of :ge, and might be man'd, Thereaſon 
0: this objeion, is, becaufe Minors underſtand noe to an{wer 
all.circumſtances , which muſt be neceſſarily confidercd by the 
Judge z nor yet the nature of that Oath , -which ſhould over- 
aw.them , and they are very ſubjet in their youth-ro torrup- 
tions aclear inſtance whereot,: 1 laty ww telf., in little boy, 
againſt Towie , whoatter.he wavreceive id firſt depon m 14 
ny improb.ibilities., and ſeemed- terrified wich m_ queſti= 
on., and thereafter; conſeſt that he was. bribed , 'wich a very 
ſmall and childiſh bribe,” - In 'many cales tkewiſe, witneſſes 
are, to depon upon. that which requires judgement, as in proys - 


IS 
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is repuific that the deponer be. of.a more advanced age then 
fonreeen, | | | 
V J. By that Act likewiſe of | X, Rob. -ſuch as are Furious, 

- Adulterers, Robbers, Thieves, Perjured, Scourged , and 
Servants cannot be received witneſſes 5 nor yer Laiks 7g2inſt 
- Church-men ; nor yet Church-menagaijnſt Laiks - whereas 
according to the Cannon Law, cap, de cetero decret, de teſtib, 
Laiks ate ſo1bidden to be received againſt Church-men , ſea 
. noncontra, Thereaſpns of which conſtitution , ate given to 
be partly che reverence. dne to Church-men , and pattly the 
" hatred: wheteby Laiks co perſecure them 5 bur this objeRi- 

0a j$ juſtly rep:obat by our.cuſtome : by which likewiſe Ser« 
- vanes are teceived to be witneſſes, notwithſtanding of the for- 
mer Law againſt it, buc not for their Maſters: bur whe- 
ther he who hath redeemed himſelf from Juſtice by a Remiſh- 
on, ſhould be received a witneſs, may be contraverted ? and 
that he ſhould not be received , may be argued, 1, Becauſe 
| of this Law of X. Rob, which doth expreſly repel him, -2, A 


Remiſſion takes not away the guilt , but is only a defence | 


- againſt the puniſhment, /, Fin, C, de geney, abolit, : And ſe» 
mel malus _ preſumitur malus , which wicked diſfoſtti- 
on cannot be altered by a Remifſion, and ſince the King cen- 


not make a man good, it follows, that he cannot make him a 


ſpfficient witneſs, 3, It hath been found by ſeveral Decifi- 
ons, thata perſon convict, and brought off by a Remiffion, 
redempirs 4 juſtitia, as this Law calls him , hath been theree 
fore ſet, from being a witneſs, as in the caſe of Toſſoeh , who 
was condemned as a falſe Nottar , 'and was thereupon ſer'from 
being a witneſs ,«g the Proces , for burning the Houſe of 
Frendraught , and yet I my telt have objeted this againſt an 
EngliſhCaptain, in Argiles caſe it was repelled, But tore- 
concile theſe twoopinions, Ithink we ſhould diſtingn/ſh be- 
ewixt ſuch as make uſe of the Remiſſion , before they be con- 
vit, atdtheſe who are conviet, and thereafter make uſe of 
| * | the 
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hen che Remiffionz for thoſe who propon v 


._ 
che Remiſſion, 
do eo ipſo, acknowledge the guilt, yet thar ic is only fone 
97%: And thetefore the foreſaid Law ſayes, copulative 
that - corvifli, & redempti 4 juſtitia non poſſunt effts te= 


es, 
PF nitcines which caſts a man from being wirneſs, muſt be 


es 

16, © proved by a ſentence, an1 ir was nor fonnd relevant , that rhe 
fed © Theft was offered inſtantly ro be proved, the 10, of February 

to f r673. in AſhintiPies caſe , but it would appear, thar ſome- 
he F cimes the Theft is ſo recently committed , that therecould be 
1>' F notime tgeconviaing him ; -and yer ic were hard thar a perfon 

'» F ſoguilty, ſhould be received, The dependence alfo of a cri- 

r= F min2] purſuir againſt a witneſſe, ſhould caſt him , if it was in« 

* | cented before his citation, to be awitneſs, elfe every wit>-- 
i- I neſs might be caſt, by intenring a criminal pu:luic againſt -: 
d I him, | 

e V IT. Theſe within degrees defendant, by blood, or aff- - 
\ I nity, are likewife repelled by the wgeſaid AR, nn 1p de- - 
e | fendant, are by our Law che fourth degree; or Confen Get- 

- & mins, as is expreſſed in the foreſaid Chapter ,” and this term 


J forbid; fo thar degree de/endu, is the trne expreffion, though 
| F weſiy. defendenr, by cortuption of the word; * Extotnmunt« 


cat. perfons.carmot by that Eaw be witneſſes, nor fuch'as arein- + 


carcerat: yet depradtica, fach as are incaicerat, ae recetv- 
ed , except they can be caſt by ſyme. other 05jeRtion, _ 
fuch as are accn td for a 11minal Caufe, during rhe dependence 
of the Proces - nor ſuchas ace of the pu-fuers Connet - which 
objeion is. de prattica, called the giving of partial connfet, 
2nd this is only proved by the defenders own O rh, properly, 
et, the he'ng prefent ar Showeboprian rica rhe Work 
the ſo iRting fo. bum ,- are HKewife branches of partial:Conn 
and are probable by wyienefles,. . | | 
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_ V 111-- Domeſtick (ervants cannot be:received witneſſes 
- for their Maſters, albeic they . may againſt them, bur if they 
+ be not ſervants the time of the depoſition, they may z ex- 
cept their Maſtet hath put them away , doloſe, that he mighe 
uſe them as witneſſes; but ic may be contended , that it he 
putthem away fince the Ciratiga, , todepon , - they cannot be' 
witneſſes, Nor removeable Tennents, bne Tennencs hay- 
ing taks , or Cottars of theic Tennents , de predic, arefſtill 
received ;. becauſe the Law 'p:eſumes they are nor. (0 liable rg 
the Maſters impreſſions, and yet it is generally ſaid in the for« 
mer Law, ot X, Robert , nc aliquis tenens terram de ea adfir- 
mam, ve ad annuum reditum, and Farin, doth , regulariter, 
conclude ,. that Colonus on admittitur adteſtificandum pro do- 
minoſuo;, and yet Gif ad cap,in literis extra de teſtibus ad- 
heres to the diſtin&ion allowed tm our practice, . and con- 
cludes , that aut coloni ſunt tales quibus imperare poteſt domis« 
285, A tunc repelluntur, alias non, ſed 11s tantum Cres 
- ditur Farin. is likewiſe of opinion , that though Vaſlals who 
are not ſubject to the ms of their Superiour , may be 
received witneſſes for him z yet that where his Superior, ha- 
bet merum , et mixtum imperium, in "_ » the Vaſlil 
there cannot be received witneſs fof him , but withus, Vaſ- 
 Kilsof Regalicies, are received witneſſes tor the Lord of Rega- 
 licy, which ſeems very unjuſt; ſeing as Fariy. thereobſerves, 
Dominus intales waſſalos minacem terrorem , & timorem incu- 
tere poteſt, ; 
I X. Though moyeable Tennents cannot be witneſſes, yes 
Cortars may , as the cuſtom now runs, whether they be Cot- 
tars to Tennents, who are not receiveable, ornot, 11x, De- 
cember 1632, -For our cuſtom thinks Cottars indepegdent; 
yet I conceive it this were well debated, it would betound, 
that where the Tennent is not receiveable , neither can his 
Cotcars,, eſpecially in criminal caſes., where exac probation 
| is 


'the reaſon was, 
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is requiſicez for it is not imaginable , but that the Cottar will 
ſtand in aw of him, whom his Maſter fears, 

X. Hewhowas ſharcr in the committing of the crime, with 
che perſon accuſed , or ſocius criminis , cannot be received a 
witne(s, noryer he, qui fovet conſimilem cauſam, or who may 
win, or gain by the event of the purſuir z but in Falſhood, 
ſocii crimimts , are received witneſſes ; becauſe without theſe, 
that crime could not be proved; and thus Barclay being accul- 


ed for forging a Bond, and Diſpoſition, the witneſſes who 


ſubſcribed the ſame at his deſire , without ſeing the principal 
party to whom they are witneſſes, ſubſcribe , were received 
ts _—_ the Falſhood, and the forger of the Bond was alſo ad- 
mitced, | 
In the purſuit of Charles Robertſon, it was alledged, that ſs- 
cii criminis might be witneſſes, where the puniſhment was pe- 
cuniaty , et ſententia non irrogabat infamiams tor the reaſon 
why ſoci: criminis were not admitted, was, becauſe chey were 
infamous , ef ms: 40-19 z to whichirt wasanſwered, that 
cauſe they were under fear of the purſuer, 
and there was greater reaſon to repel them -in ſmall crimes, 
then in atrocioribss ; (eing in theſe leſſer crimes, the Com- 
mon-wealth was not ſo much concerned , which was the rea- 
ſon why the ſtritneſs of probation was relaxed in Treaſon, 
&c, And in theſe the Pannel might be forced codepon 
bur could not ingreater crimes, In reſpeR of which anſwer, 
the Juſtices the 9, of March 1671, would not pn Cri- 
minis, though in a Deli& , which was only puniſhable by a 
pecuniaty mul&t, and though they were not found to be ſoc/s, 
by a ſentence, (ſeing there being ſ9ci4 , was offered to be pro- 
ved by their own Oaths , and by the foreſaid Statute, ſocius 
eriminis, and infamis are two different objeQions, which had 
been unneceſlar, if ſocius criminis had been only repelled, be- 


cauſe he was infams, 
Lz2 Al 
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X 1, It is ordinary fot any perfon who is purſued fora crime, 
to raiſe a reconvention, and to call therein all ſuch as deten. 


ders, whom they think may be led as witneſſes againſt them, 


and ic is ordinarly controverced, whether in ſuch mutual pur. 
ſuits, ſeu ante categories , may be received as witneſſes ?7* Tg 
which the ſolid anſwer is, that though ic ſeem thar they may; 
becauſe elſe it ſhould be in the power of the perſon acculed, tg 
ſer all ſuch witneſſes as may be led againſt him , ſeing he may 
raiſe a reconvention , or it may be intent the firſt crimin] 
- Purſuir , upon defign, and call all theſe as defenders, - yer it is 
rhought they cannot be received witneſſes; unti! that Proceſs 
depending againſt themſelves be: firſt diſcuſſed , by the 
event whereof, it mayappear, whether that purſuic be juſt, 
or unjuſt - And by the former Law of X, Robert, none can 


be received witneſſes, agiinft whom there is a criminal parſuic: 
intented, Notwithſtanding of all which, I have ſeen the Lords. 


receive witnefles in this eaſe, but cum nota. 


Witneſſes who may be received , arecalled reftes habiles, 


and they are diſtinguiſhed, . i» idoncos, or iufficient witneſſes, 
or teſtes omni exceptione majores *, who deſerve yet a turther 
degree of Faith, and againſt whom: there is not only no obje- 


Rion, butevenno ſuſpition, er Teſtes optime opinionis , who - 


deſerves the higheſt: degree of Truſt z- Sometimes likewite, 
wicneſſesare received, . though they be not altogether þabiles, 
and theſe are called withus, teſtes cum note, who in our'Law 


provenot fully, either the Libel, ordefence; - albeit by the 


Civil Law, reftes inhabiles, wereadmitred to exculpar, or 
prove a detence propon'd fo: the Pannel, if there did not ly pre- 
ſomptions ot guiir againſt them, 


X 11. Ita witnets was not hab:ilis, tro bea witneſſe, when : 


checrime was committed , he will aort beadmirted to be 2 wit- 


eſſe , though he be habilis, & maior, at the ſame timeof | 


his depoſitian; becauſea witnelle muſt be ſuch as did then know 


what. 
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what was done: thus [ox was rep=lled, in the Proceſs agaiaſt 
Caik, the 10, of September 1661, 

X 1 IT. It is oft-times contioverted with us, if (uch wit- 
neſſes as could not be received at-the inſtance of the acculer, 
may be received at the inſtance of 'His Majeſties Adyocat, 
which queſtion may be anſwered by theſeconclufions, x. It 
the objeions againſt the witneſſes be ſuch, as make the wit- 
neſſes inhabiles , as that heis Minor, or infamous, then theſe 
witneſſes cannot be received at the inſtance of the Fisck, 2, If 
the objections be ſuch as tend to caſt the witneſles, meerly be- 
cauſe of his relation ro the party wrong'd , as that he is Ser- 
rant , Or within degrees defendant tothe party wrong'd, then 
though the party. wrong'd inſiſt not z yettheſe witneſſes can- 
not be received , if any advantage may accreſs to the party 
wrong'd, by their depoſition z except he declare that he ſhall 
thereby reap no advantage , and except the crime be ſuch as 
did no affront to the party injured, for eecaſu, it is ſtill pre» 
ſum'd , that his relations will retain a privat grudge, or ma- 
lice, whereupon they may prejudge in their depoſitions, borh 
the ttuth, and the defender ; and yet ordinarly with us the 
relations ot the perſons injured , are received at the inſtance of 
the Kings Advocat, Thus Nezlſon was received againſt Mar- 
fret Wallace, tor Witchcraft , though he was brother in Jaw 
to Nycol , who gave information in the dittay , becauſe the 
Summonds was not raiſed at his inſtance, the 20, of cMarch 
1622, andyet in that ſame Proceſs, Stirling was not admita 
ted to be an Afdizer,becauſe he was brother in law toMwir,who 
was one of theſe who was alledged to be malificiat by her, al- 
beit che Libel was not railed at the inſtance of Afuir , nor none 
of his relations , which I think both irregular , and dange- 
wn 
Alibeit theſe be releyint objections againſt witneſſes, yer 
if the proponer of the objection, cite them alſo at his own in- 
lance, eo ip/o,, he acknowledge the witneſles to be, habries 
L272 32 teſtes, 
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teſtes , but ſometimes he may notwithſtanding , propon ob- 
jections, even againſt thoſe himſelf cices, v, g, though I cite 
a man to be witneſs for me , yet I may ſer him from being 
witneſs for my adverſary z becauſe he is brother , or ſer- 
yank, 
IV, The obje&ions, contradiita teſtium, are ſingulari- 
ty, and contraricty, and the not giving a ſufhcient cauſa ſcien: 
!1e, | | 
Singularity is, when the witneſſe who depons, hath no con- I | 
curring witneſs, and this ſingularity is divided, i» obſtativam, Kt | 
adminiculativam, & diverſificatruam, | 
Singularit as. obſlativa, is, in attn non reiterabil;, anin- I | 
{ 
| 
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ſtance whereof they give in Suſanne, and the two Elders, who 
deponed upon the ſame Adultery, but differed in the place,and 
therefore did not prove, And it is a general rule, that whete 
the crime is not reiterable, or reiterated, that two witneſſes 
varying upon the time , or place, as it one ſhould ſay, aman 
were murdered at Edimburgh , and the otherat Haddingtoun, | 
_ depoficions could not be conjoyned, tor proving the mur- I | 

er, | 

Singularitas adminiculativa, is, where the witneſſes do 
nat concur in their depoſitions, yet they are not contrary, and 
the one aſſiſts the other, as inthe proving that a Horle was 
Nola , one ſhould depon that he ſaw the Thief go in without 
a Horſe, another ſaw him take the Ho:ſe, but no more, which 
| ſingularity in depoſitions, doth not hinder the witneſſes to 
| prove, neither by our pratiques, nor in the opinion of the 
Dogors, 

Singularitas diverſificativa, is, when witneſſes depon diffe- 
rent Acts, as in a crime which is reiterable, and thus the Adul-} 
tery againſt Fohn Maxwe!l , was tound by the Lords to be (ut-} 
ficiently proved , though one of the witneſſes Ceponed on!y} 
| ' upon an Adultery committed at one time, and another, o 
an Adultery committed at another time , February 1666, = 

the 


Probation by Witneſſes. 539 


the Lords thoughe, that it one witneſs ſhould peep in through 
a hole, and ſee Adultery committed , and thereatter another 
witneſs ſhould peep in, and ſee the Adultery likewiſe com- 
mitted, yet they were conteſtes , and did prove ſufficiently, 
ctiam 4d penam mortw infligendam , as was tound in the proba- 
tion of Adultery , led againſt George Swintouns ( butin my 
opinion) this caſe differs from the former, for in George 
Swintonns caſe, both the witnefles concurred in one Act, bur 
they did not ſo in the caſe of Foby Maxmel, and therefore, 
though the depoſitions were conjoyned againſt him, by the 
Lorcs, for ſuſtaining a Decreet of Diyorce z yet ir were 
hard that theſe different Probations could have been conjoyn- 
ed , if the caſe had been criminally purſued, as isclear 
by Farin. queft, 64, de opoſition, contra exam, teſtium, 
num, 55. 

XV, Witneſſes who depon things that are contrary , do 
not prove, if that contrariety be in things that are ſubſtanti- 
al, bur though they differ in ſome extrinſick circumſtances, 
yet they prove, & verba ſunt improprianda, unt teſtes con- 
cordentur, & etiam concordari debent aliquanal a judice per in- 
terpretationem [upletivam, but though contrariety be a great 
deteR in depoſicions z yet too formal an agreement among(t 
the witnefſes, who depon all in the very ſame words , & per 
premeditatum ſermonem, is (uſped, v, g, It two, or moe wit- 
nefſes ſhould tell oyer a long ſtoty , in the very ſame words, as 
Farin, well obſerves, queſt, 64, num, 24+ 

X V I, Lawyers have taken fo great pains , to ſecure the 
lives of poor Pannels, that they will not believe witnefles, 
though concurring, except they can render a ſufficient cauſa 
ſcientie, it the thing deponed fall under ſenſe, as the ſeing a 
man killed, if it tall not under a ſenſe abſolutely , as that a 
perſon was drunk, mad, or repute a thief, &c, Betwixr 
which two, there is likewiſe this difference, that in theſe 
things that fall not under ſeaſe, - the 74/0 ſcientioe mult be giv- 
C7? 
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en, whether it be asked or nor, becauſe ineffeA, it is the 
ratio ſcientie , and not the depoſition , which proves in that 
cale, 

Witneſſes muſt in our Law be received in-preſence of the 
Pannel, and Affize, that the Pannels preſence may over- 
aw the deponer, and that the Aſhze may judge by the de- 
ponzrs countenance, geſtures, and aſſurance, how far he 
ſhould be believed, and Advocatrs are to be preſent, that 
they may interrogat upon emergents , and this is much ju- 
ſter, than the Laws of other Nations are, who allow nei. 
ther Advocat , nor patty to be preſent, whiiſt the witne(- 
ſes depons, Gome(, de del:d, cap, 1, num. 65, And in this ale 
ſo we agree with the Civil Law, /, Cuſtodias ff, de publ, ju- 
dicits, | | 

XVII, Witneſſes are ſometimes received, in criming- 
libus , ad futuram rei memoriam , for the defender , but ne- 
ver for the accuſer z; and that becauſe the accuſer may blame 
himſelf, for not purſuing ſooner , which is not tn the defen- 
ders power , and reſiibus non teſtimoniss credittur , whereas 
depoſitions, ad futuram rei memoriam, are only teſtimonia; 
Andyet withus , the Juſtices ſometimes declare in Court, 
when they continue dyets, that they will receive the depoſt- 
tions of witnefles, to lie in retentss; but this form is not al- 
lowable in my opinion, except both parties conſent; becauſeby 
Act of Parliament , all probation ſhould be led in preſence of 
the Aſſize. | 

X V III. It was adefet in our Law, that albeit it allowed 
the Pannel to obje& againſt witneſſes, yet it did not allow 
him to cite witneſſes to prove his objections - as for inſtance, 
i the purſue: adduced a witneſſe, who was conviet of Theft 
by a ſentence art Aberdexye, this would be relevant, bur the 
Pinn?] could not prove his exception, both becauſe the dyet 
w.S perempto”, and becauſe he was not allowed to have a dili- 

| gence 
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gence for proving thereof, for remedy whereof, by the 17. 
Article of the Regulations of the Juſtice-Court, tt was ap- 

inted, that when the Libe], or Summonds of Exculpation is 
execute, the names of the inqueſt, ani witneſſe ſhould likewiſe 
de given to the defender, tothe effeR he might know whar 
toobjeR againſt chem, and diligences are thereby allowed him 
for proving his objections, Agaiuft this Article it was mur- 
mared, that firſt chis wonld be very difculr, tor the pur(n- 
er could not know what witneſſes were to be adduced, and 
much leſſe what Afſizers might be preſene, tor they cou!d not 
aſſure their attendance, 2, This might prove a mean of cor- 
rupting witneſſes, and Afſizers, who if known, might be pia- 
@iſed, | 

But to theſe it may be anſwered, that no man ſhould raiſe 2 
Criminal! purſuice to vex men in their tame and fortune, till: 
be were ſecure that he could prove his' Libel, which infers. 
neceſſa;ly that he knew the witneſſes who were to be adduced: 
And ſeing the purſuer might cite 45, he might be confident 
fifteen of them would obey, and be ſo wiſe as to evite the pe- 
nalty: And this obje&tion would tend much more againſt all 
continuation of Affizers for a whole year, which is very ordi- 
any, To theſecond it may be an({wered, thar either the wit - 
nefſes to be adduced, are honeſt, and then there is to fear of pra- 
aifing, or they aretalſe and obnoxious to cortuption, and 
then they ſhould not be received at all: And it were inhu- 
mane that amans life and fortune ſhould be laid open to the de 
poſitions of theſe, whom cheLaw durſt not allow to be known, 
tor fear of being brib'd, and corrupted, And this inconve- 
enience could hardly have been evited before thir regulations, 
for ordinarily the defender knows who were preſent, and need- 
ed ſuſpe& thar none will be adduced, who were not preſenr, 
As likewiſe when dyets are continued ( as frequently they 
were) the witneſles vere ſtill known; but thete jealouſies 


ae 
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are by very much lefſe dangerous, than the inconveniencies 
which attend the not allowing the Pannel to know what wig. 
neſſes are ſuſpitious, and ſhould be declined, And our Lay 
ſhould either not have allowed obje&ions agaiaſt witneſſes, or 
elſe ſhould have allowed a dyer, and means for proving them ; 
nam quando aliquid conceditur omnia concedi debent ſine quibus 
ad hoc perventri nequimus. 

X I X.. If witneſſes compeared not of old, thedyet was im- 
mediatly deſerted, but now Caption will be direc againſt them, 
and the dyet will be continued, for it is gnreaſonable thir the 
purſuer or Fisk, ſhould be prejudged by the contumicy of 
the witneſſes , but if rwo compear, it may be doubted if 
eo caſu , it the dyet ſhould be continued , tor two are ſufficient 


for proving the Libel, bur becauſe moe witneſſes than two | 
are o{times requiſite, there being many circumſtances to be pro- | 


ved, therefore it ſeems hard, that the dyet ſhouid not be even 
eocaſu, continued: And atother times there may be obje- 
ions which may caſt ſuch as are preſent, and therefore the 
Juſtices continued the dyet againſt Braco Gordown, their, of 
November 1671, Becauſe the defender would not declare that 
he would uſe no objections againſt ſuch as were preſent, 
Though rezulariter the Juſtices will grant warrand to appre- 
hend and ſecure parties who are ſuſpect of crimes, till they find 
ſurety; yet they refuſed to ſecure or attach, ſuch as were cited 


to be witneſles, leſt chereby they ſhould diſcourage men from # 
compearing to bear witneſs, December 1672, In an(wer toa® 


þ 


petition given in by the Marqueſs of Montroſe Tenents, 


% 
: 
* 


X X. By the cuſtom both of the Council, and Criminal} 


Couir, ten witneſles areallowed to be cited upon every ſepa-}l 
rat matter of tat; and Article of the Libel, and no moe, to} 


evire confuſion; nor wants there precedents for the number of 
tenin this caſe, ſince cap, 5, Legs Mamimilie, inque eam! 


rem i qut hac lege judicium dederit teſtibus publice duntaxat in 
> res 
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res ſinzal.a decem, denunciandi porentatem facito + and1 find in 
Palerins probs, this to be an Article, edif#i pretorii teſtio 
buſq, publice dumtaxat decem denunciandi poteftatem faciam, 
to which number witneſſes are ſtinted, by a Statute of Lewis 
the 12, Of France, Lanelens, ſemeſtr, lib, 3, cap. 5, from 
which Stature, our cuſtom ſeems to have flow'd. 
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TITLE XXVII 
Of Tortour. 


By whom can Torture be inflicted in our Law, 

Torture purges all Preſumptions. 

2, Whether may per ſons who are condemned, be thereafter Tor- 
tured, 

4, Vhoareexeemed from Torture, 


5, How ſhould ſuch be puniſhed, who Torture unjuſily *? 


l, Orture is(eldom uſed with us ; becauſe ſome ob- 
ſtinar perſons do ott-times deny tiuch , whilſt 

others who are trail, and timorous, contel+ tor tear, what is 
not ttue: and it is competent to none, bur tothe Council, 
or Juſtices, to uſe Tortour, in any cale; and therefore they 
found, that Sir William BU ndene asa Captain, could not 
Torture, though it was alledg'd, that this was neceflar (ome- 
Aaaa times, 


54.4 Of Torture: 
times, for knowing the motions of the enemy, and might be 
neceſſar, and allowed in ſome caſes to Souldiers, for the good 
of the Common-wealth, And the Council are fo tender in 
Torture , that though many preſumptions were adduced 
againſt Giles Thyre, Englilh man, ſuſpected of Murder , and 


Adultery , they 1efuled to Torture him z albeit it was preſt | 


zealouſly by His Majeſties Advocat, 

I I, It isa brocard amongſt the DoRots, that he who of- 
fers to abide the Torture , purges all other preſumprions, 
which can be adduc'd againſt him; and yet Alexander Key- 
zedy being purſued tor forging ſome Bonds, and nothing be« 
ing adduced tor proving the crimes, ſave preſumptions, offered 
to abide the Torture, but th:s was retuſed, 

Torture likewiſe being adduced, purges all former preſump- 
tions, which preceeded che Torture, 1t the perſon Torture- 
ed , ceny what was objected againſt him ; . bur yet he may be 
put to the knowledge of an inqueſt , upon new preſumptions 
as was tound after a learned debate, in the caſe of Toſhoch, who 
was Tortured, for the alledg'd burning the houſe of Freyz- 
draught, Auguſt 1632, for it was alledg'd, that Torture is 
intended for bringing the verity to light , and as he had been 
condemned, it he had conteſt, ſo he ſhould be aſſoilzied when 
he.denies, elſe no man would endure the Torture , if the 
were not perſwaded, that upon denyal, they ſhould be clear- 
ed, but would conteſs, and not endure ſo much torment un- 
neceſſarily, ſo that the inqu:fition would be the occaſion of 
much fin , and make men die withalie in their mourch, and 
therefore Torture 1s called, probatro ultima vid, Clar, queſt, 
G4. - Yet Spot Maxwel of Garrery, and others were condem- 
nedafter Torture, upon other probation then was deduc'd he- 
torethe Torture, 

I IT. Iremember it was debated in Council, Ayo 1666, 
It the Weſt-counticy-men who were condemned for Treaſon, 
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might after ſentence be Tortured , for clearing who were their 
complices, and it was found that they could not, nam poſt 
condemnationem , judices funiti ſunt officio, yer all Law- 
yers are of opinion , that even atter ſentence, criminals 
may be Tortured , tor knowing who were the complices, 

1 V. One of the priviledges of Minors, is, that they can- 
not be ſubjected to Torture , leſt the tenderneſs both of their 
age, and judgement, make them fail, 0 WTTOY Tor Iekathggarwy 
£7WV, U7, VQISaTU £14 aero) 2nTNGY, Eclog, de queſt, cap. 9, ad, 
yet /, 15, ff, de queſt, Judges are diſcharged only to Torture 
ſach as are under fourteen, perſons very old were not to be 
Tottured, tor the ſamerealon, /, 3. f. adS, C, fillan, which 
was by ſome extended ro women, fick perſons, and ſuch as 
had been eminent in any'Nation, tor Learning, or other Arts, 
but all this is arbitrary with us. 

V. Theſewho Torture, if the perſon Tortured die , are 
puniſhable as murderers, but though they die not, yetby the 
Civil Law they were puniſht , deportatione in inſulam, or by 
baniſhment; and with us they are puniſht according to the 
quality of the crime, 


546, 
TITLE XXVIII- 


Of Remiſſions. 


1, Whether he who uſes a Remiffien acknowledges the crime, 
2. How Remiſhions are granted, . 

s. . For _ v0 Remiſions be granted, 

4. Letters of Slames, and Aſ[ithments, when nec([ary, 

5, Perſons condemned, are ſometimes reflored by way of ju- 


flice, 


XN / Hen the Judges has pronounced his Sentence, he is /u- 

ct officio, and the puniſhment irrogat by him, can 

only be remitted by the Prince, though the Touncil may mo- 
derat, or delay it, 

The party condemned is reſtored either by way of grace, or 
of Juſtice, reſtitution per modur gratis, is with us called a 
rem:ſion, | 

I, Rem. ſion then is the pardon of the c:ime, graciouſly al- 
-Jowed by the Soveraign, and it may begiven, £ither betore, or 
atter the Pannel is con 7id, 

It it be g:ven before conviction, the Pannel by making ule 
of it, ' dath per fidtzontm acknowledge the guilt, and it he do 
not acknowledge the ſame, the Remifſion is nuli, and will 
not ſtop the execution, as was found in Alexander Kennedies 
Cale 
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caſe, and this is areceived maxime with us, yet ex ſententia 
Dottorurs , non videtar fateri crimen, qui gratie ntitur, 
Alexander. conſil, 70, Boſhus de remed, ex clem, num, 29, 
wee poteſt judex dicere ei, qui vult eauti oportet fatearis deli- 
Gum, alias non uteris z Yet Boſdins tells us, that by the cuſtom 
of 9ilay, hewho utesa Remiſſion, muſt acknowledge the 
crime, ;b:d, Bur our Law in its torelaid maxim may be recon- 
ciled with theſe Doctors, foreven with us, the taking aremi(- 
fion doth not prove the crime, ſince that may be done tome. 
time, rather upon the accompt of (ecutity, then guile, & /j- 
cet ſe redimere a lite, and therefore Brazds elcheat, as an a- 
dulterer, was nut declared, Fanyary 1662, by the Lords of 
Seflion, thete being no probation ot the Adultery , but the 
Adu'teters taking a itemifſſiton ; bur the uſing a remiſſion doth 
certainly prove, as was formerly obſerved from theſe Sta+ 
cures, . | 
This Remiſſion is granted by a ſignatug under his Majeſtics 
hand, and is preſented in Exchequer, which is equivalent 
with us, to that zterinatio menrioned by Perez, ad tit. de ſent, 
Paſſ's num 16, Clare, .« fin,queſt. 59, Num, 10, que eft ap- 
probatio ſenatus, que in cauſe cognitione ver ſatur ne impetrentur 
ratie "er obreptionem, wel ſulreptioncm z and theretore it the 
Rem Mon be grante upon a miſreprelencation, the Council 
will upon a Bill top the fame, till his Majeſtts further pleaſure 
be known, as they did in Myrrayot 5urghrouns caſe:and though 
by the 13, «4, 10. Par, F, 6, Thewriter of ſuch f12nators, 
ſhould ſubicribe his name upon theback of the agnator, to the 
end, that he may be anſwerable, if it contain any rhing that 
is unalloawablez yer the (aid remiffion granted ro Burghtony, 
was (uſtained, though it had not been fo (ubiciibed, when' it 
paſt his Mj-ſties hand, yer beiay aledged to be in deſuerud, bur 
rather becauſe che writer did thereafter ſubſcribe, Fa», 1666, 
and theſe 1-miions are ordaiued to paſs the great Seal, of de- 


fien that the Seal ſhould be 2 check upon them, bur it they 
paſſe 
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paſſe the Seal, they cannot berecalled , r4nquam ſurreptitia, 
Boſſ. ibid, num. 36, for, ſayes he,- they are ordained tobe pre- 
ſented, in ſenatu, ne (int ſurreptitia, & ut inquiratur : And 
therefore it is appainted by the tourth F,4. Par, 6, c. 62. that 
the Remiſſion ſhould contain the greateſt crime for which 
the Remiſſion is craved, ind if the greateſt crime be not expreſt, 
the general clauſe remitting all crimes, will not detend againſt 
2 purſuit for any crime that is greater then the crimes ſpecified 
in the Remiſhon ſuitable to which Lawyers aſſert, that quz 
petit gratiam, debet non ſolum deliftum exprimere , ſed & qua- 
litates 2ins, aliter uti ſubreptitia, nihil valet, ſed non debet 
exprimcre omnia delitta ſeparata Boſſ, ibid, num, 33, 

I II, Remiſſions ſhould nor be granted for Slaughter com« 
mitted premeditatly, or by Fore-thought-fellony, Strat, Dav, 
2, cap, 50, where it isordained, that no Remiſfſion ſhall be 
vranted tor homicide, till inquiſition be firſt made, whether 
the Slaughter was cqmmitred by fore-thought=tellony, and if 
it was ſo committed, tne Remiſſion- ſhall be null, & hoc cog- 
ceſſit rex, as the Text ſayes, This is confirmed by K, Fa 4. 
P. 6.c, 63, which Ac is declared-to endure, till his Majeſty 
recal the ſame, and yet it is repute a temporary AR, and not- 


withſtanding thereof, remiſſions are ordinarily paſt tor murder, | 


as in the Erle of Caithneſs remiſſion 1668, i gainſt which, this 
was objected; bur repelled. Yet in Flanders, and other places, 
this Lew is ſtill in force, 

No Kemiſfhons ſhould be granted for burning of corns in 
Macks,or barns, A&,18,P,7,F,5,WhichAd is not temporary, 
. and yet 1s not obſerved, as was tound in the toreſaid remiſſion, 

All Remifſions ſhould be componed, and ſubſctibed by the 
'Theſaurer, Regiſtrar in his Books, F, 6,P, 13, c. 169, Al- 

be.t his Majeſty may remit what injury is comited againſt him, 
yet he cannot prejudge thereby the intereſt of third 


Parties, This fſatisfaQtion is by the Ciw1ilians called reparatio | 


damnorum, by us an Aſithment, and the obtainer ot the re- 
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miſon, muſt find caution to refound the patty iujured, of all 
his damnage and intereſt, within tourty dayes after he produ- 
ces his Remiſſion, elſe his Remiſſion is null, 475, P, 14, 
F.2, 44,136, P, 8, F. 6, & A&#, 154, P, 12, F,6, bur 
theſe Acts are only temporary. But by the A 174, P, 13, 
F, 6, Remiſſions granted to any perions, paſſing to the horn, 
for Thetr, Riet, Slaughter, Burning, or Heirſhip, are decla- 
red null; if the party |zxſed, benor fiſt ſatisfied - and albeir 
it woul tcem by this Act, thar Aſfichment {ubſequent to the 


{ remiſkon, 1s not iufficient; yet the meaning of the A is, 


that the Rem:ffion ſhall be of no avail, till the party Iwfed be 
ſatisfied, . 

Notw.thſtanding of theſe Ads, it is depradtica vely danve- « 
rous to challenge a Remiſhon, and Iam informed, that one 
of the lcarnedeſt Lawyers ot his time, was (ent to theCaſtle fo: 
quarrelling theKings power,in granting a remiſſion for fire-raiſ- 
ing ; yet I find a Rem'ſſion pruduced by 10hz Bell, quarelled 


J as null, becauſe 1. Ir was given for murdering Criſfopher 


Irvine, and ſo is null by the forefaid Act, 2. Theremifſi- 


I on ſhould contain the greateſt crime, and Slaughter- is not (© 
4 greata crime as murder, Nor was the quality of fore- choughr- 
1 tellony expreſt, 3, It was not ſubtcribed by the Theſturer, 
J The Juſt.ces delayed to give anſwer, but I find not the perſon 
J was puniſhed, 1643. As alio Mackie being convict for fallir, 
J an4 having enacted himſeltnever to return under pain ofdeathy 


thereafter he returned , and being purſued tor his lite, alledg- 


J <d upon a Remiſſion, To which it was anſwered, that the 
I remiſſion was null ; becauſe he returned betore it was obtain- 
J cd, and paſt the Seals, nor was it yet paſt, Upon which the 
J dycrt was continued, the 23, of Febr. 1622, Bur it is vbſerve- 
J abc, char the puctuir was hereat the Advocats inſtance only, 
I who could not-quarrel his Majeities 1emiiltion upog no: ac- 
J count, 


I'Y, lf the party doth willingly grant-a diſcharge of ai] 
grudge. 


-550 Of R emiſſions. 
grudge, or revenge , in the crime of murder, this diſcharge is 
called a letter of Slanes, and is called by the DoQors, liter, 
pacis, and thus, Plot, confil, 58, ayes, that gratiafatta parti 
necenti a Principe non valet, niſi fiat reparatio damnornum, Of in- 


ter({ſe, vel niſi pax ſit pris habita, ab he edibus offenſi, 


1 his rule hath ſome exceptions, both by the Common Lay, * 
and by ours, for by ours, exception 1s made of remiſſions ? 
granted for pacifying the Highlands, and Bordets, whichare ? 
valid, though the patty lzted be nor ſatisfied, A 174, p, 
13. F.6, Which is introduced in favours ot the publick quier, 


and 1s tounded upon the ſame reaſon, trom which as ot in- 


demnity aregranted, without gratifying, or repairing theſe ' 


who wete ruined by the perſons indemnified, And tor that 
reaſon alſo, rex poteſt gratiari nocentem , ſine Pace privati ij» 


tereſſe habenti , quando damnandus. laboraſſet pro bono reipublie | 
ce & feciſcet iflud , per quod mnitorum ſulus canſata efet,-l, no | 
omnes, J. fin, ff. dere militari, By thir Remiſſions, the par- * 
ty is not reſtored to his good tame, /, 3. C, de gen, abolit in- | 
adz!l2entia patres conſcripti quos liberat, notat, nec infamiam cri- | 
And though I think this ? 
ſhoul4 hold in ſuch as are remitted, 2fter they are condenined, * 


minis tollit, [ed pena gratiam fatit 


becauſe they are known to hive diffamed themſelyes, þ 
contracting that Criminal gnilr; 


themſelves rather from hazards, then trom guilt. 


V. The Kings Majeſty ſometimes reſto! es the perfon con» : 
demned, by way of Juſtice , per 1mmaum juſtitie, which he * 
doth by reſcinding the ſentence, that ſtands as 1inſt him as in- ? 
juſt; and this is done, either in Parliament, it che perſon was | 
condemned by them, or by areview, in the Juftice Court, 
it he was condemned there z and in this cafe the party'is re. | 
ſtored ,, not @Biy to his Fame, but likewiſe to all his Efſtare, | 

"6 even 
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ef it ſhould not hold in ſuch, © 
as ſecu:e only their own innocence by a temiſfion, ang redecth * 
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even.though it was beſtowed npon a third party , as was after 
much debate, found by the Parliament, 1661, in the caſe 
—_ the Marquiſs of Montroſe , and the Marquiſs of C4r- 
LTD 


TITLE X X EX 


Of Preſcription 1n Colman 


Rr nm——_— 


T1, How crimes did preſcrive by the Civil Law, 
2, . Whether do crimes preſcrive by oxr Law, 


I. Ccording to the Civil Law, crimes did preſcrive in 

twenty years, L, querela, C, aefalſ. And Clarius doth 
aſſert , that genetally all the Doctors are of opinion, that all 
criminal purſuits preſcribe in that time , bur this preſcription 
did not ran in ſome atrocious crimes , ſuch as Sodomy , Pa- 
ricide , Apoſtacy, ec, Wherein they erre, for where the 
Law layes, that either ſemper paricidii accuſatio permittitur, 
as /, ult, ff, de leg. Pompei, ad paricid or that nullus tempori- 
bus arcetur apoitotarum accuſatio , that muſt be interpret , de 
preſcriptione vieniti annor#m, Which is in Law, called /ongiſ- 
Bbbb ſum 
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ſum tempws , but the crimes of Adultery, and peculatus , pre. 
{cribein five years, : 

{ 1, Ir may be doubted with us , if preſcription has placeat 
all z and thatit has not , may be urged from theſe grounds, 
I, That preſcription has no place with us , Except whereit is 
warranted by a particular Statute , and there 1s no Statute wars 
ranting preſcription in criminals, And it preſcriptions tound- 
ed upon the C ivil Law, had been ſufficieat in Scotland, there 
needed not any particular Acts to have been made in civil caſ- 
es : bur ſince our Law thought neceſſary , to make Laws as 
to pre{ctiptions in c:yil cauſes, they had much more determin- 
ed this point, by Law 1n cr:minal caſes , it they had thought 
it fit ro extinvuith c:imes by preicription - but oa the contrair, 
our A: of prelcriprion'in heritage, 1617, hath excepted the 
crime ot Falſhood from preſcription, 2, There being js quz- 
ſitum to the King, by che commurting of the crime, both quo- 
ad vindiftam , et bonafiſco applicanda , that Right cannot be 
takenaway trom him , but by a publick Law, or His own pri- 
vat Remiſſion, . 3, It ſeems unreatonable, that becaute a pri- 
vat party will not inform , being either aft:aid , or negligent, 
that the publick ſhould theretore ſuffer, 4, There isno in- 
ſtance in all our Prat: ques, where preſcription hath been ſu- 
ſtained ; bur one the contrair, crimes of an old date, even af- 
rer fourty years, have been puniſhed, 5, \emel malus, ſem- 
per preſumitur eſſe malus in codem genere malit'e 5 and there- 
fore it is unjuſt, to ſuffer a perſon to live in the Common- 
wealth , who will be both doing wrong himſelf , and inciting 
othe:s to do ſo, by his exampie, Yet for the other part, ir 
may be u!g'd, 1, That the only end of puniſhment, is, that 
the crimecommitred, may be puniſhed, to preveen the errour 
of others; butſoitis, that attera long time, both the pub- 
lick is preſumed ro h.ve toigot, that any ſuch crime wascom- 
mitted , and theparties injured , or p:etumed to have to:gor, 
and remitted their privat revenge, tor tatistyipg whereof, pu- 
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aiſhments are infliRed, 2, After {o long atime , any proba. - 
tion that could be Jed, againſt the MaletaQtor, either fails, or 
the witneſles after ſo long a time , may have torgot the exit 
circumftances; and it were very hard upon teſtmonies , thar 


have ſo unclear a cauſa ſcrientie, as thefe witnetſes can give, 
to take away a mans lite, Ltkeas, the witneſſes, and other 


{ probation w:ill probably per:th , whereby the defender might 


have exculpat himſelt, and mantained his innocenc, ſo that 
the Fisk , or any privat party, may by their negligence , or 


{ vpon deſign, prejudge the Pannel of his detences, againſt the 
common rules of the Law , whereby mens negligence can on- 


ly wrong themſelves, and they have only themſelves to blame, 
that did not make uſe ſooner ot the 1emedy appointed by the 
Law, tor ſatisfying either publick, or privat revenge, 3, Since 
our Law doth puniſh Perjury , and poinding of Oxen , Uſu- 
ry , Stellionatws, and others; according to the Civil Law, 
it feems to be moſt agreeable to reaſon, that as thele crimes 
are puniſhed, accotding to the Civil Law, fo they ſhould 


J. be extinguiſhed by the Civil Law ,* 24m nihil e# tam natura- 
1 le, quam unumquodq; eo modo diſſolvi, quo colligatum eſt , hv 


quem [equitur incommodum enim ſequs debent commods: And 


{the At 1617, did introduce preſcription withus, as the At 
| it (elf bears, becauſe it wasallowed by the Civil Law, and 
I the Laws of other Nations, 4, Ir were abſurd, that in the 


caſe of Treaſon, which may be inquired into atter the deten- 


{ ders death , there ſhould be no period of time, whereby Fa- 
I milies might be ſecure z and thar it ſhould be lawtul , aiter 


two , or three hundred yeares, to vex Families, of great Ho- 
nour, and Intereſt, upon pretext of crimes committed by their 
Predeceſlors, 5. This preſcription 1s very juſtly int: odu- 
ced, to puniſh the negligence of fuch, as will not puilue 


| crimes; and it is moſt preſumeable, chart it they purſue, af- 


ter they have delayed for ſo long a time, rhat any purivit 
thereatter intented, is rather intented upon {ome tupet veni- 
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ent quarrel, and picque, then upon the account of the crime, 
6, The fear of puniſhment, and conſcience of the guilt, tor 
ſolongatime, is in it (elf a ſufficient puniſhment, And {6 
Gov Almighty himſelf thought in the caſe of Cain 5 and 
therefore to puniſh atter ſo long a time, were to puniſh twice, 
By our Law, recent crimes are more ſeverely puniſhe then 
others, as murder with red hand, and the thiet taken with 
the tang, and by how much the c1ime grows older, by ſomuch 
it ſhould be the leſs puniſhed, 7. The neceſſity of example, 
which is the reaſon inductive of puniſhment, tails in old crimes, 
ſo the puniſhment ſhould then alſo be remitted , as unneceſ« 
{ary, | | 

To the contrary arguments, it may be anſwered, to the 
fiſt, chat our criminal law, being much more founded upon 


the Civil Law, then any other part of our Law is ( as ſhall be ** 
cicarly proved ) there needed no patticular ſtatute in this ' 


calew:th us, eſpecially ſeing this preſcription of twenty years 
in crimes, has in effect become the Law ot Nations; and (e- 
veral other Nations, who have many Statutes in other cales, 
have yet allowed of this preſctiption without any particular Sta- 


tute, 2, There ſeems to be greater reaſon, that an Ac #* 
ſhould have been neceſſity for preſcription, 7» ciw:lrbus, then |; 


incrimes, becauſe in civil cafes, the Roman Law was veiy | 


various, and quoad, the patticular periods of time was alter- 


ed by all Nations, according to the particular ſtare of their | 
attairsz but in criminals, their preſcription was exactly 0b- * 


teived, by all Nations, and w2s very reaſonable; and-there 
being cxp:eſly, jus queſitum incivilibus, toevery privat per- 
ſon, it was neceſſary that ſhould have been taken away by 
an expreſſe Sritutez bur itis not ſo in crimes, where in ef- 
te&- Ar fiſt rhere was no expreſs, jus queſitum, either to 
the King, oranyprivat p3'ty, bur only 4 -oteſtas acQuirendt; 


for the j#s 9u-filum , is only by the ſentence , for betore (en | 
tence, the Fisk could not dilipon upon; and fo had no right to | 
che Þ 
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the MalefaQtors goods , and this-anſwers likewiſe the ſecond 
reaſon, , 


fo To the ſecond, third, fourth , and fifth , it is anfwered, 
nd F that doubtleſs, rhe wiſe Komens, and other Nations , could 
©, F not but have theſe inconveniencies under conſideration , when 
en J they introduced the foreſaid preſcription in crimes; and to 
ch the third, it is particularly anſwered, that if priv4t parties will 
ch not pu: fue their revenge, they juſtly lole the capacity by cheir 
« negligence, and His Majeſty having ſo many ſworn O fheets, 
5, in eve'y corner of the Land, it is not preſumeable , thar any 
{- inconvenience will atiſe thiough want of information, but it 

| there do, it is much mure reafonable, that theſe neglivent 
e Judges ſhould be punithed , eſpecially ſeing there are exprels 


; Laws, appointing neg igent Ofhicers, in ſuch caſes, ro be 
e '] puniſhed, To thefowrh, itis anſwe:ed , that negative Ar- 


S '] guments, brought from the not being of a Law, or a cuſtome, 
S 1 isnotconc]uding, tor as in many other caſes, ſo this mighe 
2 have been argued, as ſtrongly as here againſt His A ajeſties 
 '] Acvocat, when he of old crav'd, that the Heirs of Traitors 


- '] mightbetoreftaulted, for their Predecefſors guilt, And when 
t 7 he of lateciav'd, thar probation might be led agiinſt Trai- 
17] rors inabſence; in either of which caſes, there was neither 
| Aa , hor Praftiquez nor could any thing have been alledg- 
- | ed, bur the Authority of the Civil Law, and the conſent of 
other Nations, To the fitth, the crime being taken away 
' by ſo longatime, it were unjuſt to take away a mans lite, 
, upon the to1mer preſcriptions ; and the fear of puniſhment, is 
1 a (ſufficient puniſhment, for all the malice arifing from that 
i pceſcription- netther isit preſumed, bur that if a Maletator 
7 continue to beill, he will be purſued within twenty years; and 
'J ithedid tor twenty years live fo ſobetly, and dilcreetly , as 
that the Law thought not fit to rake notice of his {otmer crime, 
JT chere is lirtle hazard of any tuture malice, 

And to this opinion'l rather encline , becauſe Carpzor, re- 
: lates 
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lates, that albeir by the Statutes of Saxonir, preſcription is 
only introduced by expreſſe Statute , in moveables , and he- 
ritage, and that there is no expreſs Starute , as to preſct iption 
in criminals , yet theſe preſcribe alſo in tweary years; be- 
cauſe thar preſcription introcuced by the Civil Law, is nor 
expreſly abrogated amongſt them, nam non preſumendur eff 
totam preſcriptionum obſervationem tants wigtlis exconita- 
tam , Saxonie leziſlatorem cvertere wolu:ſſe , ut in ſimili caſu 
dicit Imperator, 1.34, C, de in offic. teſt, & Petr, Reig, part. 1, 
queſt, 26, num, 47, vid Carpz0v, part, 3, queſt, 141, 


TITLE XXX. 


Of Puniſhments, de penis. 


1, Thedeſizn of puniſhment, 


2. Whether crucifying , or baniſtment , be lawful puniſh- 
ments. 


3. mm 4 man can bind himſelf under the pain of 
atath. 


4 Whether arbitrary puniſhment can extend to death, 
5, Theloſs of life « flill followed by leſs of moveables, 
* How 
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6, How far can ignorance, anger, drunkenneſs, or com- 
wand , either excuſe from puniſhments, or leſſen 
them, 

7,, Hom far doth Nobility , or great Merit, excuſe , or mi« 
tigat puniſhments, 

$, How far doth the inconſiderableneſs of the tranſereſſion mi- 
tizat , or leſſen the puniſhment, 


I 


Uniſhments are inflicted , not only ro ſatisfy , either 

the publick revenge ot the Law, or the privar re- 
venge of the patty , but rather to deter others for the tuture ; 
and yet they are rather inflicted upon either ot theſe deſigns, 
then to punith the offender, and make him inſenſible , tor 
what 1s done can no more be helped, 

Some crimes are ſo hortid , and ſo unknown to the world, 
that it is not fir che Malefactor ſhould be punithe publickly - 
thus ſome crimes have been tryed in Scotland, as midnight, 
and the Malefactor immediatly drowned in the Norrh-loch, 
without inſerting any part ot the Proceſs in the Journal Books, 
wherein alſo T touad, thar MaletaQors were ordain'd to be ex- 
ecute very early in the morning, tor beſtiality , which was @c- 
cafioned by che conteſſizn of one, who aſſerted, that the 
reaſon of his committing that crime, was a curioſity he con- 
traed at his ſecing one execute for ir, And ia ſuch crimes no 
min needs co be dere''d , nor will cerror reſttain him, whom 
nature cannot, $ nce then ex*cutions for ſomecrimes , incite 
ſome to cutiofity , ani! vex others with horror, and are ne- 
clay to none, ſome my be more properly puniſhed privat- 
ly , chen publiRtly, and chus ſuch perſons as are popular , and 
are execute only for crimes, for which che people have a kind- 
neſs, w || be more happily execute privicly, then publickly, 
becauſe the perſons executed, are by publick executions ob- 
leidged to-d.e rebelliouſly, and the people are confirm- 
ed 
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ed in their good opinion of them , by. their coutage ay 
ceat Cs : 

11. Conſtantine did forbid, that any Malefattor ſhould be cru- 
cified, and this he did , becauſe of his reſpet to the Croſs , he 
likewiſe did forbid , to {igmatize the face, 1, 17, C,de pxnis, 
becauſe the face is Gods Image, 

Martyrus was ot opinion, that baniſhment was not lawful, left 
the prſon ſo punijhed , ſhould be forced to live amongft Turks, 
and others, by whom he might become more flagitious, then for= 
mcrly; and I have oft thought it inbumane , to ſend our Ma- 
lefactors to our neighbours, and imprudent, becauie it will 
occaſion the ſending of theirs trom home , whereby we-may 
be likewiſe troubled with ſuch as they have banidhed - and 


it is probable , that Corre<tion- houſes would be both ſafer, 
and more advantigious, for in theſe they may ſerv: che pub- 
lick , whom they have offended ; but with us, no Judge 
can confine a man, whom he baniſheth co any place without his 


Juriſdiction, becauſe he hath no JuriſdiRion over other Cogn. 
treys, and focannot makeany Acts, nor pronounce any len- 
rences relative to them, 

Torturing pun:ſhments at death , are alſo very inexcuſe- 
able, for they oft-times occaſion blaſphemies in the dying 
Maletactor, and {o.damn both ſoul and body, - whereas the 
{ſoul ſhould be allowEd to leave quietly this Earth, and goin 
peace to the Region of Peace z nor doth theſe rerrifie others 
trom the like offences, for theſe who fear not death , will tear 
nothing, 

ITI, It was a rule amongſt the Civilians, that no man 
could obliedge himſelt to any thing under acorporal pain, quia 
nemo et dominus ſuorum menibrorum, Put with us, it is mo 
ordinary tor a man who is guilty of a crime, to obliedge him» 
ſelf never to return to Scotland, under the pain of death z thus 
Hamilteun was hang'd, Anno 1649, for returning to $cot- 
[zad atter ſhe ha «cnacte her ſelt , never to returnunder pain 


of 
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of death , and her dittay was only founded upon that conerg- 
vention. and certainly , contempt being added to the former 
guilt, may 'make a crime that was nor capital, become (o: and 
this contravention implies in effet ,, penam effracts carceris, 
which is oft-times capital z ſo that though a perſon cannoc 
bind himſelf, .when he is guilty of no crime, to perform any 
thing under pain ot life, or limb. yet it he be guilty ofacrime, 
he may conſent, and enact himſelf, as ſaid is, 

I V. Whether when Law allows a Judge an atbitrary 
power in puniſhing , chat Judge may inflict death, in that 
caſe is much conrraverted ; Chaſſan. and Sociy, think that he 
cannot, and this ſeems clear, . 1, 4, qui vexant 4nnomen 
debent puniri extra ordinem non tamen anime amiſſione Inft, 
de publ, ind, And Pappon, relates, a Deciſion ot the Parlia- 
ment of Pars, finding that it could not, 2, This would make 
Judges very arbitrary , andrender the Lives, and Fortouns of 
the Leidges very unſecure, 3, Seeing Lawyers are of opini- 
on, that no mans lite can be taken away without an expreſſe 
Law, it ſeems very conſequential ro this , that no mans life 
can be taken away upon ſo general a Law, - 4, By the 20, A& 
Parl, 1, Seſſ, 1. Ch, 2, death , and arbitrary puniſhment are 
oppoſed: For theſe who haveing paſt ſixteen years of age, beat, 


J-or curſe parents, are ordained to die , but: if they be within 


fixteen, and paſt pupilarity, they are ordained ro be arbitrar- 
ly puniſhed, Whereas, it arbitrary puniſhment might be ex- 
renied to death , this difference would be ineffectual, and the 
Law thereby evacuat, And by thes, Ad 1, Parl, Fa, 6, the 
puniſhment of ſaying, and hearing Mele ,. is eſcheating of 
their goods, and an arbitrary puniſhment of their perſons, for 
the firſt fault, baniſhment tor the ſecond , and death tor the 
third; ſo that arbitrary puniſhments is looks upon, as leſle 
then death , elſe the fi:ſt taulr ſhould be as ſeveerly puniſhed 
as the third , againſt both the principals of reaſon, and the de- 
ſign of the Law-giver. 5, Arbitrary puniſhmencr is appoint- 

Cccc ed 
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ed ordinatly for ſo mean, and inconfiderable faults , thar ic 
were inhumane to think, that theſe could be extended to 
death 3 Skeen alſo , de verb, fie, verb. iter, fayes, thar if 
the Pannel come in will, it is lawtul for the Juſtice to fine him, 
according to his offence , but he ſpeakes not there of his pow- 
er toinfl & death, eocaſug and yer Skeen ad cap, 6, |, Mal- 
colimbi.verſ,2, Whetein it is ſtatute, that the Mariichal, and 
Conſtable ſhall puniſh offenders, according to the quality of 
the offence, obſeives, that pena extraordinaria, may be 
ſometimes extended to death z becauſe.ot the aggradging 
circumſtances, and cites for this, /, ut, ff, de priv, delice, & 
16, de pens , but theſe Laws are ill cited , as will appear by 
reading them, - When the pain is by Law, or cuſtome arb1- 
trary, and the detender comes in will , he muſt prelently find 
c2ut:on to ſatisfie the Kings will, betwixt and (ucha day, this - 
is the conſtant cuſtome., and was practized the 22, of Nowem- 
ber 16909, Advocatus contra Patrick Mc, creif, and others, bur 
where the crime is puniſhable by an expreſſe, and determina 
puniſhment there, the'ngh a defender come in will , it oughc 
not t9 be received, and thus the Marquiſe of Arg:le being pur- 
ſued betore the Parliament for Treaſon , offered to come in 
will, but his ſubmiſſion was not accepted, 

V.It is uncontraverted with us, if when any crime js puniſh- 
able by death , the Movyzables talls to the King, though the 
AR bear not, that che crime ſhall be puniſhable by death, an4 
confiſcation of Moveables z and according to the Civil Law, 
proſcriptus eratis .cuſues bona expreſiim confiſcabantur , damna* 
its vero cnjus bona tacite, publicatio enim bonorum ſequebatur ta- 
cite penam cabitalem, Matheus cap, 2, de Sicariss, num, 2, 
And albeit the Judge ſhould om.:t in his Sentence, the puniſh- 
ment dueby Laws, yet zpſo jure, there is by the damnation, 
7us queſitum fiſco, as was tound aiter a large debate, in the caſe 
of Wauch, who being a landed man, found guilty of Thefr, 
though he was only fined by the Sheriff in a thouſand Pounds, 
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; yet the Donator to the Eſcheat was found to have right co all 


the Eſtatc, and that without any new ſentence, which is con- 
formtol, 1, & 2, f. de bon, damnat, & |. 2, C, de boy, pro- 
crip, Bur it ſeems hard , that confiſcation of Moveables, 
ſhould till follow upon all crimes , though the Law expreſſe 
not that way of puniſhmene, ſeeing this is to puniſh che Chil- 
dren, and not the committers only, and ſince this having been 
only invented by Fulius Ceſar, a$ Suet, obſerves, Fuſtini- 


. an did hereafter by his Novel, 1197, cap. 5, appoint that the 


offenders Goods ſhould only be confiſcated in Treaſon , for 
that crime taints the Bloodz nor have we any Law with us, 
appointing confiſcation in all capital caſes + Erv, tells us, thar 
this ſeem'd barbarous in the Roman decemwiri, lib, 3. and He- 
rodot, aſſures us, that even the Perſians would not confiſcar 
the offenders Eſtate, in the Crime of Treaſon , 15, 3, Nor 
would the Emperor Aurelian , allow it , leſt it ſhould be 


thought , that he purſned rich Maleta@tors , meetly for their 


Eſtates, and really ſome Judges are to be jealouſ'd upon'thac 

account, But though mens eſcheat ſhould not fall withour CX- 

preſs Law, yet cuſtom hath ſupplied Law with us in this, 
Since a perſon who is interdited cann2e, diſpon upon his 


! ' Moveables, the queſtion is, if they can fall under his Eſcheat, 


or if he can prejudge himfelt by his confeſſion , for rantum fa- 
Cit quis de linqutnde quantum facere pateit contrahendo, And 
theretore fince he cannor alienac chem by contraQting , ſo nei- 
ther ſhould he be able to alienat them by delinquency , eſpe- 
cially if the interdi&tion be judicial , by the authority of a 
Judge, and founded upon the perſons being prodigus, or of 
a weak judgement - thelike may allo be doubted, inthe caſe 
of one who is Proprietor of Lands by a Tailzie , bearing a 
Clauſe, de non alienando, irritanter, & reſolutive concep« 
ta, who may evacuat the Tailzie, if it may be foreteited upon 


Y his delinquency ; As tothe fi:ſt of which caſes, Lawyers 


are of opinion , that fince Prodigals are eſteemed as Pupils, 
Cccc a | that 
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that therefore their Goods cannot be confiſcated npon any con- 
tefion emited by them, without the conſent of theſe ro whom 
thy aic interditee, Cabal. Caſ. 48, Bald. ad1l, 1, C, de con- 
feſſ. Bur they think char if che crime be proved againſt them, 
chen thei: Goods may be confiſcated, tor this priviledge of in- 
terdiction being introduced in their favours , ought not to be 
advantag:ous to them, in detending them againſt guile, Cz. {| 
ſtrenſ. ad1, ctiam, ff, Solut, matr, And withus , fince inter- | 
diction cannot detend againſt Captions , much leſs ought it ro # 
detend againſt crimes, As to the ſecond queſtion ; it is clear, 
that ſuch Taiizies, how ever conceived, cannot detend againſt 
forefeiture , . tor it is not in any Subjects power to lecure hts 
own Eſtate againſt crimes; - andit this could hold , then no 
mans Eſt:ite ſhould ever forefeic , for all men would-adje& 
{ſuch conditions, and this would invice them to commit 
crimes, whereas the Law endeavours by all means ro deter 
them, + | 

Becauſe many of our Laivs appoint crimes'to be puniſhed, 
according to.the preſcript of the Civi], and Common Law, 
as Falſhood,, Perjury, &c. And that many puniſhments 
there uſed, are now in deſuerude - therefore it is fit ro know, 
that in place.of damnatio ad beſtias, ſucceeds heading, 'or de- 
collation., in place of damnatio ad metallum , Sncceeded the 
Gallies in Erance, and the Correftion-houſe with us, De- 
portatio with them ,. is bin ſhmenr with us; and relegatiowith 
them , .is confinemene with us, 

W hen two Laws infl:& different puniſhments , upon the # 
ſame-ctime,, how far the one innavats the other , I have des 
bated fully , Tit, Defpreement, 

Pere ſunt trmperande ( puniſhments are moderated ) in the # 

. Opinion of Lawyers in theſe caſes, ; 

V I: Tgnorance, which excuſes none, if it be of the Law | 
of Nature., but ignorance of the meer poſitive Law , excuſes 
in {ome caſes, Women, Peſants, gr Bours, roſtici quanis 
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agitur de delo preſumpto ſecus vero ubi agitur de dolo vero, nec 
excuſantur ubiclam deli querunt. Ignorance alſo, in matter of 
ja, excuſes perſons, though judicious, if they followed the 
taith of ſuch as underſtood , ſe crediderunt wiro fide digno, as 
Counlellers, Lawyers , &c, 

2, - Juſt anger, and griet leſſens the puniſhment , {re pro- 
wveniat exfatto adverarii , (ive tertis licet hoc non ſit ſine [cru- 
pulo Farin. queſt, 91, Bur I think that it ſhould only leſſen 
the puniſhment in arbitrary caſes, but not in ſtatutory punith- 
men 5, 

3. Youth , and great age, ſometimes excuſe , but ot theſe 
formerly, Part, 1. Tit, I, 

4, A man who is diunk, it heuſed not to be ſo, is ſome- 
what excuſed , and is not puniſhed tor having committed the 
crime ( ſeeing it 1s preſumed, he underſtood nor what he was 
doing, becaule he was drunk ) but it the detender tell drunk 
upon defign , or gloried in having commitred the crime, he is 
not thereby excuſed, Love alſo excuſes in what 15 done, 'e.x 
ſubito & improviſo amorss impetu, ſecus ſi premeditate, bur 
evenin the fi: ſt caſe it only mitigars the puniſhmear, 

5. The cuſtome of the place excuſes , or at leaſt leſſens the 

uniſhment,: when the crime is nor committed againſt rhe Law 
oft God, or Nature, for Laws ab:undo in deſuetulinem finzt 
aonleges, & noneſt in mala fide , qui facit , quod omnes faci= 
unt, But this was repelled in the Matquiſs of Argiles cafe, 
who alledged , that he complyed only with the uſurpers, in 
the ſame manner, tha* all the Nation complyed, and yet the 
Council ordinarly admit this, to detend Highlanders, when 
they are cited tor travelling with Guns , and other Arms, be- 
cauſe it is the cuſtome ot their Countrey, And 1 think this 
m1y be alledged, to defend (uch as are accuſed for Witch- 
crait, incon(ulting iuch as can tell where they may find what 
they loſt, or was ſtollen trom them , but nor trom all puniſh- 
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6. The command of a Superiour or ſuch as a maſter excuſe; 
| his ſervant, as has been ſaidin the Tittle of Theft, and of | 
Magiſtrat excuſes Burgefles in InſurreQtions, hath been obſe:. 
ved in the Title Sedition, -and Meſſengers in executing De. 
creets, as hath been obſerved in the Title Detorcement, 3 
ſon allo is to be excuſed it he obey his tather, & in atrociorj. 
bus i pena ordinaria & omninoin levioribus , as is obſer- 
ved in the Title Artand pait; . 
7, Noblemen ſhould get ſome allowance during the de. | 
pendance of the proceis, and are never to beſent to correQion | 
houles, Pillories, &c, and as in no crime they -wers puniſh. | 
ed by the Civil Law, till the prince was fi:ſt conſulted (which # 
weobſerve not)ſo it they commit a deli, or leſſer Crime, in. | 
neceſſary defence of their honour they are to be excuſed 4 pe. 
2a ordinaria, and generally, the Doctors think, that where 
others ſhould only be baniſhed , except when by cheir crime, 
they have toreſaulted the Title of Nobility, as in betraying 
the Counttey, in ſtealing, &c, For in theſe caſes , they areto ll i 
be more ſeverly puniſhed then others, Ir 
$ Great meric, and skiltulnels, excuſes ſome crimes. K t 
and good ſuccefſe is alſo an ordinary defence, as if a Souldier fb 
c 
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who diſobeyed order, ſhould beat the enemy by that diſobe. 
 dience, 

9, Theſe who are purſued at the Kings inſtance, for 
crimes committed in another Countrey are to be more gentle. || | 
ly puniſhed , becauſe the ſcandal was not given there, and ſo || 
the offence was lefſe in that countrey, and ſome Lawyers are || 
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of opinion , thar the puniſhment ſhould be ſtill leſſe, where the |] : 
privat party injuied jnfift8'tiot , C 04, fab, tir, de penis. def, || 1 
2 2,and becauſe the ſcandal grows weaker,as it grows old, there« |] | 
tore after long filence., tie puniſhment js to be moderated, |} 1 
v6 * ecrrporTes &Y' T6 £1 PpaTi, l, 234 f. h, E: 

For whete the Lay States adefinit puniſhment; the Juſtices 
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can neither augment, nor leſſen it, elſe tro what purpoſe ſhou!d 
fa the Law [pecifie puniſhments in ſome Statues, and allow the 
er. © Juſtices an atbirrarinefſe inothetrs, /, 244, ff, de verb. fig. mul- 
ei Ze prteſtas judicir oft quartum dicat, ſed hoc ita verum, i non 
2} lege fit conſtiturum, quantam dicat, and fince men ate puniſhed 
-i- © becauſe they cranſgreile the Law , therefore they ſhou!« only 
r- & be puniſhed accorcing ro the Law, and the Cue obſc: vance of 
J this, will keep Jucges tiom being arbitraty, and the Lieges 

e- i from being oppreſled, 
n fd VIII, Whetherthe meanneſle of the Tranſgrefſion, ſhould 
h- I defend againſt puniſhmenc, or ſhould only mitigat the puniſh- 
-h A ment, ſeems to be dubious , becauſe of the undigeſted dif- 
n- I courſes, of ſuch as treate that ſubje+; yet I think they may 
e- be (ſolidly reduced to theſe three concluſions, x, Thar 
re where there appears to have been do/e, oO! contrivance in the 
e, W committer, there the (malneſle of the tranſgreſſion, doth on- 
ng ly leſſen the puniſhment, it ic be arbitrary by the Law, as tor 
to inſtance, ita man ſhould p.ction tor tex Shilling, and two 
| penceper cent, where the Law allows only five Shilling, per cer: 
s, E chough the Sum lent, wee very inconſiderable, and the excels 
er © be there ve:y Small z yet it ſhould inter Uſury ; becauſe a clear 
e- © deſign of offenaing the Law, did there appear, by the expreſle 
© paction - and in ſuch caſes our Judges find the Libel rele yant, 
or © bur reſerve to themſelves the conſideration of the Sm3lneſle of 
e. | the exceſſe, when rhey ſhall come ro tax the punithmenr, 
ſo © 2, Itthe puniſhment be ſevere, and that it cannot be remit= 
re | tedby the Judge, As if the Law appoint Thetr co be puniſh- 
{ ableby death, irtwere unjuſt thatan invitement of Thelr, 
/. | ſhould be tound relevant for ſtealing two pence, 3, If ic appear 
£= || by che meannelſs that there was no deſizn of tranigreſfion, and 
d, fl that the Comitter deſigned nor for ſo ſmall a matter ro comir 
2 crime, in that caſe, the meanneſle of the tranſgreſſion oughe 
ces] to defend againſt the relevancy; For asLawy+rs have well 


obſerved, minimum: non attenaitur in delidtis doloſts Cravet, 
Conſil, 
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Conſil, 46. nec preſumitur, Cardinalis Simoniam come 
 miſiſſe pro re minima, ſiqueſtio eſt de ſimonia, And to 
thele caſes only, doth thit Law extend, de minimis non curat 
pretor. |, ſcio ff. de in mntegrum reſtit, And therefore it a perion 
ſhould be endited for committing Uſury, info far as he took 
Annualrent betore the Term, it the exceſfe were ſmall, be- 
cauſe the Annualrent was very inconſtieravle, and was taken, 
bur a Moneth or (o, betore the Term of payment, the Libel 
ſhonld not be ſuſtained againſt him z for it is not preſume: ble, 
that he took that Annualrenc out of avarice, but negligently, 
looking upon it as no breach of the Law z or upon ſome other 
innocent accompt, as becauſe the Debitor and he were to fit 
other accompts, or the Debitor was to go out of the” Coun- 
trey, andthus the Council decided in the caſe of Purves 
Anno, 1666. 

Where the puniſhment is arbicrary of its own-nature, 'the 
Council! may moderat the puniſhment determined by the Ju- 


ſtices, . 2, Wherethe puniſhment is ſtarutory, and determi- | 


ned by a ſpecial Law, as in Treaſon, &c. -it may be argued, 
that there the Council can no more mitigats then-they can re- 
. mit, 3, Though cuſtom be equivalent to ſtatute in other 
caſes, yet in caſes where the puniſhment depends upon cuſtom, 
as thetr, I have often ſeen'the Council alrcer the puniſhment 
from death to baniſhment : Bur it were ſurer, that even in this 
haſt, the mitigation were procur'd betwixt the reading of the 
verdict, and the pronouncing of doom; for after doom, j« 
eſt queſitum Regi, as to all the Moveables, and life, 
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- Of Criminal Sentences, and 
their Executions. 


. The farm of a criminal ſentence with us , and how it is pro 


nunced, 
The debate & not inſert inthe Sentence, | 

Whether the Sentence be null , in torum, if the Fudge pus 

nilh in leſſe , then the Law allowes, 

Whether Criminal Sentences may be pronunced in the night 
time, | T 

Whether the werditt of an Aſſiſe , be neceſſar in all caſes 
with as. 

Within what time ſhould « Criminal Sentence be put to exc- 
cution | ; 

Whether Maziſtrats may force men to be executioners, 

How abſcnts are to be proceeded againſt, and when Letters 
of Intercommunine , aid Commiſſions of fire and Sword 
are granted, 

Whether aoth all puniſhment ceaſe, by the death of the party, 

If a criminal Fudze may retratt his own ſentence, 


'Fter Probation is led, the Aſſze is incloſed , who 
'teruin their opinion, which may be called their ſen- 


tence, and this ſentence 15 cHled a vercit, or verdi&4m:, nam 
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ſententia pro veritate habetur , but that which is properly the 
ſentence in acriminal Cauſe, is that deliverance of the Judge, 
whereby the Panne] is condemned, and puniſh'd, or abſoly- 
ed from all puniſhment : and this Sentence is incriminals, b 

our ſtile, call'd an Aﬀtof convition, oran AQ of abſolyt. 
ture: Burada, inthe ſtile ot Lawyers ,. expreſſes only the 
middle As of the Proceſs, ea judcilia , bur not the Sen- 
rence, Som:times likewiie the criminal ſentence is in our 
Law called a doom, eſpecially in forteirure; yet to ſpeak 
ſt: &'y , theie two d'ffer, tor. thattpart of the ſentence, which 
fins the Pannel gu:]ty, or.innocent, is called the AR ot con- 
viction, or abſoly:ture; but thit part of it, which irr0- 
oats the puniſhment, is calle the doom z and theſe twoare 
{ometimes ſepirate, which talls out when a long time inter- 


veens , betwixt the finding a perſon guilty,. and the pronune - 


cing of his puniſhment - but ordinarly they are conjoyn- 


ed, All which will appear moreclearly , by the feveral forms. 


here expreſt, 


\ct > Conviticn . and- 


"L#=-: Doom, Curu, oc, 
_. 


a RV - 


*He which widy — being entered udon Pannel , dilated, ac- 
© --cnſed.,” and purſued , be vertue of Gur Soveraign Lords 
elters,” raiſed at the inſtance of A and B, Advocat to Our $0- 
er 4/on Lord , for His Highneſs intereſt, who compeared per- 
*ſpnally, to purſue them for the crimes following , that s to ſay, 
.-' for. ſo much, as be divers Adts of Parliamemt as in the ſaid 
+ 4ittay at more length « contained, after reading of the whilk 
'* dittay, and divers alledrearces propencd be the Pannel, and 
their Procurators , and writes preduced for inftrutting there- 
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of , that the ſaid matter ſhould not paſſe to the knowledee of an 
Aſiize, and anſwers made thereto, be Our Soveraign Lords Ad: 
wocat , and writes produced be him , for weryfyine there= 
of, The Fuſtice fand the dittay relevant, and did put the [a- 
4 men to the knowledge of an Aſiize, of perſons follow- 
q ing they are to ſay, mwhilks perſons of Aſiize being choſen, 
J ſworn, and admitted , iadtheſaid Gbting accuſed of the dits 
1 tay of the crimes above wiiten , which were wertified be their 
own depoſitions , and confeſſion in Fudeement , they removed 
altogether furth of Court , , to the Aſ#ize houſe , where they be 
plurality of wots , eleited, and choſed the ſaid C, reaſoned, and 
voted upon the points of the ſaid dittay, and being ripely, and 
at length adviſed therewith , togither with the depoſitions and 
other writes produced be His Majeſties Advocat , for the werifi- 
cation thereof , entered again in Court, where they all with one 
wot , be the report of the ſaid Chancellour , fand, pronunced, 
and declared the ſaid D.to be filed , culpable, andconvidt of the 
crimez reſpettive, above-writen , contained in their ſaid dits 
fay » for the whilks cauſe , the Fuſtice be the mouth of aempe 
| ſfter of Court , decern'd, ordain'd , 'angigdjudz'd the ſaia to 
| betakento the Caſtle-hill of Edimburgh, or Aercar Croſſe, and 


there tobe hanged till he be dead, and his hail 'moveabl: 20d. ; 


to be efcheat to His Mijeſti's uſe, or their heads to be ftrickin from 
their bodies , and the ſaid to be taken tothe Mertat Croſſe of 
Edimburgh, and here hes Tonzue to be pierced with an hot bot« 
kin, and thereafter baniſht ths Realm , not to be found therein- 

til under the pain of death : Or tobe ſcourged, andall their 
moveable- n00ds tobe eſcheat, which was pronunced for doom, ex« 
trated, : 


Dddd2 A& 
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He whilk day entered upon Pannel , dilated, atcuſed; 
and purſued be be wertue of Crimes purchaſt be him, 


azainſt them, of Art, and Part of demembring of * of the midle 
finger of his left hand, neareſt hs little finger , committed the 
diy of wmupon the Street of mhich was Put to the know- 
ledre of an Aſze., of the perſons following, they are to ſay 
whilks perfuns of Aſſize , being choſen, ſworn , and admitted, 
afteraccuſation of the A,of the trimes foreſaid,removed altoni- 
ther furth of Court , to the Aſſize houſe ,- where they be plurali- 
tyof vots , eleffed and chooſed the ſaid in Chancellour , rea- 
ſoned , and wotted upon the points of the [aid dittay , above- 
ſpecified, and being adviſed, re-entered again in Court, where 
thty all en voice , be the mouth of the ſaid Chancellour , fand, 
pronunced , and declared the ſaid 0 tobe filed , culpable, and 
convidt of Art, and Part of demembring the ſaid of hws midle 
finger, neareſt his little finger , of hs left hand, committed 


the time foreſaid, whereupon the ſaid axked Inſtruments, . | 


Extratum, QC, 


Doom for Demembring. : 


" He whilk day, &c, being entered on Pannel,to hear doom 

\ pronunced againſt them, as they that were convidt be an 
Aſſize, ina Cow t of Fuſticiar , holden within the Tolbooth of 
Ecimburch , the day of inſtant, for Art, and ”art of 
he demembrationof = utſupra , :the Fuſtices be mouth of 


dcwpfter , decerncd , and ordained the ſaid 9 wocontent, and | 
pay © 


ta 
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payto the (um of three hundred Merks, in full ſatisfatiog, 
nd aſſithment , of the demembration of him of the ſaid finger, 
and to find caution for payment of the [aid ſum, to the '(aid 
won condition that the ſaid ſhould deliver to the ſaid ſuffi- 
cient Letters of flaynes \, for demembring him of hs little fiiio 
er, whofand with themſelves, conjunttly and ſeverally, |o- 
werty, and cautioner fore-payd of the {4d three hundred Merks , 
tothe ſaid un full ſatisfadtion, and aſſithment, of demem + 
berine him , of his midle finger ; he grantand , and giving 4 
ſufficient Letter of ſlaynes, , as ſaid s, and als decera'd all the 
ſaids their moveable goods , andgeir tob: eſcheat , and in- 
brouzht to Our Soveraign Lords uſe, as being convitt of the ſaid 
crime, whilk was pronunced for doom, andordains Letters of 
Horning , upon a ſimplecharge of ten dayes , and poynding to be - 
aired? hereupon, 

Dempſter our countrey-m1n, hf, ecleft, pag; 235, relates 
this (olemn'ty , which is now indeſuetude , lapidems tollrt ma- 
giſtraius ſienatumq; querenti tradit, ille aduerſarium & teſtes 
citat , fiquid ambizuum, & major is momenti,ad 12, (quos cla- 
ves appellant) referiur,atq; ita ſine [criptis aut impenſis lites di-- 
7imi ſunt ſolites.. 


IT. By the former tiles it will appear, that the debate is 
not inſeit in the Criminal >enrence, as it is in Civil Procels, 
w:th us, but it contains oft- times the whole Summonds, which 
Decieets for Civil Cautcs do not. Theſe Criminal Sentenc- 
es likewiſe, expreſs ſti}] the manner ot the Probation, which 
is the becauſe ot the Decieer, as we 1pe2k in civil cauſes, and 
this the DoRtors contels to be the cuRtome in other Kin2doms, 
inſeritur evim cauſ.t in ſententia, ut quod tals accuſatus eſt de 


tali malificio , & quod conſtat per tefles wel per ejus confeſſio- 


| nem, quadillud, maltficium commfit & ideo condemnatus eſt, 


&&. Clar, 93; num, 21,Atter the Sentence is pronunceld by the 
Judze - 
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Judge, it is writen by the Clerk , who reads to the demp, 
ſter, the manner of puniſhment , and ir is by him repeareg, 
and the manner ot puniſhment is called the doom , becauſe ir 
is pronunced by the dempſter, who adds atter he has pronun- 
ced the puniſhment , and this I give tor Doom. And [ 
find, that by the cuſtome of 7taly , the Clerk reads the Sen- 
tence, and the Judges adds, 7ta abſolvo vel ita condemn Clary, 
ibid, 

I 11, Albeic the Sentence bear a puniſhment, leſs then what 
the Statute irrogats , eo caſu, the ventence 1s not by our Law 
null, bur the Fisk hath , by vertue of the corv:Rion, con 
tair.'d in the Sentence, right to put in execution, ot to ex- 
at what the Law appo.nts ,” though the Sentence doth nor, 
And thus Fohn Wauch in Selkirk, being found guilty of their, 
by the Sheriff of that Shire , he was ordained ro pay two thou- 
ſand Metks, or to go to Berbedoes, tn obedience to which 
Decreet , he payed the two thouland Merks, 'Notwith+ 
ſtanding whereof, the Exchequer gitred his literent-eſcheat to 
Mr. Andrew Hedaerwtik, who purſueda geclarature 5 in 
which the Lords found , that Wauch being once found guilty 
of Theft, there was jus queſitum Regi, which the Sheriff could 
not prejudge, by any Sentence, no more then he could remit 
the puniſhment altogether, for in fo faras he did mitigar the 
punithmene , in ſo far he remittedit, To which it was an- 
ſwered, that Theft was arbitrarly puniſhed by our cuſtome, 
ſometimes by death , ſometimes by tyning , according to the 
ſeveral degrees of the guilt , which was puniſhable; and cu- 
ſtome had in this prorogat the power of interiour Judges, 2.1f 
the Sheriff had done wrong, he was lyable, ex ſindi caty, and 
might be puniſht for exceecing his power , but the party was 
free by his Sentence z and 1fthe Sheriff had abſo!ved him, 


much more ſhould the Sentence of the Sheriff, abſolve from a 
& oreate 


pam, BY my inemng , was EY mY 
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greater puniſhment , then that which the Law appoints ; nam 
qui poteſt majus poteſt & minus, | 

| V. Some Lawyers dec:are all Criminal Sentences, pro- 
nunced in the n:;ghe time, to be null, but others declare, 
thic cuſtome hath allowed them 3, and though ſome allow 
inferiour Judges to proceed in the night time; but not Supream 
Juiges, Alber, ad l, ron minorem, C, detranſat, And 
lome aliow delegat Judges to pronunce their Sentences in 
the nighr, but not ordinary Judges z becauſe the dyets of 
an ordinary Juige are fixt, by the cuſtome of his Predece(- 
ſors : whereas a delegit Judge, 1s tyed to no time, nor 
place, except he bety<d to it by his Commiſſion, Caſtren, 
ad D. |, minorem, num 4, Yet I would rather chooſe to de- 
fine, that albeir regularly , a Jucge ought to proceed in 
open day, toſentence criminals , yet he may pronunce Sens 
tences lawtully in thenight time, in theſe caſes. 1, It the 
caſe require haſt , as in murtinies , and conſpiracies talls ofc 
out, 2, It thecrime be (o abom.nable , that the Prince , or 
Judge is unwilling thit the people thould know that there 


* was ſucha crime commitred , as was done twice by the Ju- 


ſtices, in the reign ot K:ng Fames the 6, by his own ſpecial 


- recommendation , and then all the Proceſs, Sentences, and 


* Executions, was at midnight. 3, If there be juſt ground 


to (ulpet, thar torce will be uſed, for reſcuing the Pan- 


| nel 4&4, Somc aid, that if the Judge be (0 buly , that he 


cannot proceed. in the day rime , he may proceed in the 
night time; but this ſeems hard , wid, Cab, ref, crimin, 


| caſ. 218. 


V, Though a formal tryal , by a Proceſs , and Afſize, be- 
the regular torm ot tryals, yet in caſes ot lefler conſequences, 
the Juſtices, and other crim:nil Judges , puniſh Maleta- 
ors, inleſſer Crimes, ſine trepitu, & forma judtcii (y- 
marly , by ordaining-them to be icouiged , or baniſht ; in- 

ances 
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ances whereof, are given in the Tit'esof Murder, and 
Wirchcratt; and the Juſtices allowed this cuſtome in the pro. 
cedure of the Magiſtrates of Edinburgh, which as it is conform 
ta reaſon, ſo is warranted , per, /,-2, &..51,-pablico ff, de 
adulter,l.2, C. de abol, l, levia f. ac accuſat. TA OVTEMM EY MUERTE 
X41 £5 £347%Þs OtOFUTAH, And though Durhie oblerves , that the 
Lords found , that Sheriffs , and other interiour Judges, 
could not fine in Bloodwites, for above ten Pounds, with+ 
out an Inqueſt 5 yet now Sheriffs fine , and impriſon for all 
Bloodwites, and leſſer delits upon probation, led before theme 
{elves withour an Inqueſt, | ; 
VI, Within what time a Criminal Sentence ould be 
put to Execution , is not generally determined 5 and the 
learned Mathews has ſhewed much reading inthis-point, yer 
I might begg leave to uſe ſome libeity, being now1o near the 
end of this Treatiſe ; to ſhew whar may be added, to his 
lexrned- Obſervations , fram which I have hitherto abſtain. 
ed, becauſe my deſigne..was rather to inform others, then 
to raiſe in them any eſteem for me, By /, 5, C. de cuſtod, 
reor. Tt is ordained, that convidtes welox pena' (ubaucat ; 
Bur /, 20..C,. de pens , it Is [21d , nollumus ſtatim eos aut 
| ſubire penam ,-aut excipere ſententiam , ſed per triginta dies 
ſuper ſtatu eorum,. [ors & fortuna ſuſpenſa fit, In reconci« 
ling which Laws, --C»jac, thinks, that generally the puniſh- 
ment ſhould be preſently infliged, and that thirty dayes are 
only to be allowed where the Prince himſelf h:s -impoſed a ſe- 
vere ſentence , which ſeems to be allowed by thar learned 
Greek Scoliaſt Thalalewus ſv princeps ftatucrit penam in aliquer 
non ſtatim punitur , {ed dierum triginta-dilatio datur , forte 
enim princeps interim panam revarabit , *itas yag Tov famnue w 
T&TW TW x POV Ti THHICIGY VG 1hAST4T a1, 
And though 1, 19, Baſil, de cnſtod, reor, & cum fucrit con- 
v.Aaus, non._ſatim penam pendere, ſed rurſus conjict in cu- 


[fodiam, 
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ſtodiam iterumgs edullum - audiri , nam hac dilatio iram 
Judicum moderatiorem reddit, Yet by the word Con» 
widtus, thee 1s not meant , the laſt Setitence , bue 
the being ſo convie ,, that he may be pur in Irons ,' which 
was not allowed , till: che priſoner be thought guilry, 
was .by the Judge , as Thalaleys excellently ob 


ſerves, pndu; us werrny 'Tew A*yOur-i Tavrih es SI utug Jus 
It may he likewile obleryed, that che tormer ,- /,5, dockt 
not ordain that the Sentence ſhall be preſently pur to ex= 
ecution , but that priſoners ſhall bepteſently tryed, ' for 
the words are, de hs quos tenet carcer incluſos , ſanti« 
mus ut aut convidtos welox pena ſubducat , aut liberan- 
aos cuſtodia dinturna non maceret x And theretore that 
Law proceeds, to ordain-the- names of the Delinquents, 
to begiven up to the Jucge, within thirty dayes, And 
the Beſilicks tianſlate this Law thus, ne din « qui coms« 
prehenſus.eſt, maneat in cuſtodia opportet enim enum cito ab 
ſolvi, wel puniri, 

The rea(on of allowing thir thirty dayes 5 was, be- 
cauſe Theodoſius having executed many Inhabitants of 


= Th:ſalorica, whilſt he was in paſſion, and for raiſing 
= ofa flight cumult, he-was (@ ſenſible of this trailty ,” that 
= at St, Ambroſes Cefire, he did endeayour to bridle that 
| rage, in ſucceeding Princes, which he did then fo abo- 
* minat in himſelt , Fufeb, Eccleſ, hiſt, lib, 11, cap, 18, 
4 And yet I find, that this ſame'Law indulging thirty 


dayes, has been much older , as appears by 9wintilian 


] declamatione de falſocedis dimnato , the words are ,"& 


mihi wvidetur ideo conſlituta eſſe lex , que damnatum poſt 


| triceſimum diem punirs voluit, quia modo videbat lexgumla- 


tor poſſt fieri , mt adeciperetur accuſator, modo ut calum- 
niaretur, And though it may be urged, -that a preſent 
Execution 1s convenient ; becauſe rhar prevents the pri- 
ſogets eſcape , by tumuJt, or killing biavſelt 5 and thar 

Eeee the 
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the more {peedy the Execution be, the Juſtice is the 
- more remarkable , and can be the leſs interrupred by 
appeals, and interceſſions z Yet certainly a Chriſti- 
in Magiſtrat, ſhould allow iometime to the Maleta- 
&or , tor ſertin® his Soul, and Houſe in orders leſt 
he elſe by his precipitancy , deſtroy the Soul, with che 
Body , and punauh the innocent Poſterity , with the guil- 
ty Pannel, who gets not this time to ſettle his affairs: 
2nd it hath bcen ojrt tound, that perſons thus too ha- 
ſtily Execute , have been thereatrer found innocent 
g:c2t eximples whereot, areſet down by Yaler, Mx, 
lib, 9, de iemeritate » And Sexece de jra lib, 1. It is 
likewiſe the intereſt of tie Prince , that he may have 
time to interpoule 3 an for this cauſe, Trberims being 
offenied , at the Senats too ſprec'y Extcuring Cains Lys 
forius , Orderec, that av min ſhould be Execure wirh- 
in tea dayes aiter the yeutence , Dion. in Tiber, (ih, 
57, vid, Side;t. Epift, 7, 1b. i, By this delay like- 
wiſe , the perſons conv: , have oii-times been inu- 
ced to diſcover their Complices , and to conicſs 
the Crimes, which others have denyed in a raze, or 
confufion , occafioned by the ſhortnefle of their reſpite, 

Withus, a Sentence may bu preſently put tro Ex- 
ecution , and rhe Judge is confined by nothing , but 
by his own difcretion 5 yet where pecuatary Muldts are 
inflicted , either the Pannel is retu:ned ro ?::ton, till 
he pay his fiae ., or the A of i Aadjournal, bears 
ordinarily , thar payment ſhould be made within fix 
dayes , and though Barrons cannot poynd in Civil 
Cafes, upon !:flc then fitreen dayes; yet 1t was found that 
they migirprefently poyad,ſinenllisindicics legalibus,upon 
Criminal $-ntences, 

VII, Sentences were execute of old , amongſt the 
Remans , either by che Common Executioner , or by - 
| Suul- 
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Souldiers, 1, 7. C, de Cohort, an inſtance whereof, is 
clearly to be ſeen in Our Saviours Paſhon z and theſe 
Souldiers were called, optiones & ſpeculateres , 1, 6. f, 
de ben, damnest, And yet I rather think , that the 
Souidiers were only Guards, and never Executioners, 
and were called »peculatorey , becauſe they were ap« 
pointe . to overſee the Execution , and to reſtrain Tu- 
mules, Eipecially ſeing common Executioners were ſo 
infimous, that they could not be advanced eyer there- 
aftcr to 4ny (acred ordets,C, clericum diſtini?, 50, And1I 
remembe! to have ſeen the Executioner of St, Fohnſtoun, 
repelled by the Lords of Seſſion, from being a witnelle, 
That the Juſtice miy force any of the Magiſtrats of 
2 Town , to (upplie the place ot an Executioner, if 
they wane one , is I think , without all warrand x 
ſeing officcium nemini debet efſs damnoſum > And no 
man would be a Magiſtrat , it that were allowed g 
bur I think that the Magiſtrats may be fined for ne- 
gligence , it they omit tg appoint one ; and for the 
ſame ceaſon , I chink that the Magiſtrate cannot force 
any mean perſon , who leads an honeſt life , to be 
an Exccutiuner : albeic Clar, S. Fin. queſt. 99, num, 
4. And Gomeſ, lib, 3, cap. ult, num. 5, doaſſert, that 
the Judge may. force any , ex infimaplebe, to offi- 
ciat in that employment 5 and yet their opinion agrees 
with our cuſtome. The Executioner hath right to 
the Cloathes ( parnicularia ) of the perſon executed, 
by our cuſtome, And per, /, D, Hadrianus ff, de bon, 
dam, But by the Civil Law, the Bodies of the per» 
{ons executed, could not of old be buried, without 
che permiſſion of the Prince ; ff, de cadav, punitor, 
which is antiquated , per, /. obnoxius C, de reiig, & 
{umpt, fun, And by our cuſtome, wherein the perſons 
ex:cute , may be buried , inall caſes, though the 
| Ecce 2 friends 
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friends of the perſon condemned for Treaſon , can- 
not affiſton the Scaffold, or wear mourning, by our 
cuſtomes , except the Council give expreſle conſent, 

V III, If the defender be abſent 4, then upon an 
A of Adjournal , he is to be denounced rebel, or 
outlawed, ( as the Eygliſh', and our old Statutes call 
it) and thouzh if the puniſhment be capital , or che 
fine be for His MajeFies ule z * the Clerk of the Ju- 
tice Court, can only wrice the Letters 5 yet if the 
fine be to be payed to any pivat perſon , any Wri- 
ter to the Signet may write the Letters 5 and though 
the 126; AF, 1, Parl, Fa, 6, appoints that all Cri- 
minal Letters ſhould not be regiſtrat ., as other Let- 
ters, bur returned to the Adjowrnal 5 yet de praxi, 
ſuch Hornings are ſometimes Regiſtrat , in the ordi-, 
nary Regiſter of Horning z likeas, albeic the Eſchear 
of him who is denunced , cannot fall upon a denougs 
ciation, at'the Mercat Crofls of Edinbureh, though 
Caption may be raiſed upory ſuch an: Execution, yet 
Criminal Letters may be execure at Edinbureh , or 
any Metrcat Crofſe where the Juſtice Court did fir, in 
which the Sentence was p onounced, Ad 140, Par), $, 
K. Fa, 6, upon produftion of the Regiſtrat Horning, 
Letters of intercommuning are granted , upon a com- 
mon Bll , paſt by the Lords of Seſſion , by which all 
the Leicges are dilcharged to intercommune with the Re- 
bel, which muſt be execute ar the Mercat Crofſle of 
the reſpe&:ve Shires, and kepgiſtrat there, or ia the ge- 
neral Regiſter, | 

Upon the denunciationimmediatly the (ingle eſcheatfals, 
and after remaining at the Horn for year and day , the Jite- 
rent eſcheat falls; which cuſtom we have borrowed from 
Saxonie (with moſt of our other forms ) for with them, / 


Kee 


rim fugitivw in primum ſive. ſimplex bannum ſit declaratus - 
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ner intra annum & diem e purgaverit ſed annum & diem 
prorogare paſſus ſit, in bannum ſuperuis incidit vid, Carpe, 
prat?. crim, part, 3, queſt, 140, num, 80, From whom al- 
fo we have our ſtile ot declaring eſcheats, 

Upon the regiſtrat Horning Caption is raiſed, and if the 
Meſſer ger be deforced in the execution thereof; then the 
Council grants commiſhon of fire and- ſword, whichis Bur a 
Caption tor inbringing theMalefaQor,who r eliſts the ors 
dinary courſe of Law, And in my opinion, Letters of fire 
and (word may be granted , though the Maletacor hath 
not deforced, it it be notour that the MaletaQor be nor 
to be reduced in the ordinar way 3 for it is unreaſonable to 
expoſe His Majeſtics Laws to contempt , and His Offi- 
cers to certain hazard, as in the caſe where a perſon is de- 
nounced tugit ve tor detorcing Meflengers, or -hath con- 
vocit loole men, and lives in open rapine - it were againſt 
ſenſe, that a new deforcement were neceſſar, Bur thir 
commiſſions are never granted but incriminal caſes; and 
yer I remember , . that #ne was granted to Mackintoſh, 
againſt. Zochzel , after thas Mackintoſh had obtained De- 
Cieets of removeing , and had raiſed Letters of cjeion, 
but the Sheiff had declared that he du:ſt nor eje&, for 
the Council thought ti not juſt to expole the Sheri&ro 
certain hazard, - And yet the ordinar courfe 1s, that the 
Sheriff ſhoul4 offcr ro £jeXt, and it he be deforced , then 
the caſe becom:s criminal , and ſome think that the exe- 
cution of deforcement is not {uffic:ent in that cale, with 
our a ſcntence<nſuing on it, and that che delorcets be res 


' viſtrat at the Hon thereupon, But others think , char 


aS in civil caſes, Letters of ſecond Caption are granted, 
where the fi:{t Coprion cannot take effect; fo in caſes of 
extiaordinar oppoſition to autho.ity, Letteisof fie an{d 
ſword are granre! , upon a meer Execution, that tlic or- 


gina: coutle of Law cannot taks cfiect, 
£ IX- J1t-i 
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IX, It may bedoubted what a Judge ought co do, if aſter 
ſentence,the innocence of the oy condemned, ſhould be 
convincingly cleared; in which caſe, the anſwer is, that the 
Judge cannot reſcind his own ſentence , Tv Tiwoner un eftcr ns 
#20171 Ev04) 01 cha, l. 56, Baſil, de pen, but he ought tO AC. 7 
quaint the Council,and they may interceed tor his Remiſſi- 
on, l. 27, depen, tl, 1,5, ult. ﬀ. de queſt. the Council may 
prorogat alſo the dyets appointed for execution; bur I 
chAk the Juſtices , and much leſs inferiour Judges cannor 
prorogatdyets appointedfor execution,even by themſelves, 
ſince they are funtti, by the proncuncing of the duom, 

though ſome ignorant Judges, ge faFo,prorogat executions, 
and as they cannot even before 1tenrence remit , ſo neither 
can they prorogat tor any long time , jor elſe protogations 
may be lengthened , ſo as to become Rem'ſſions upon the 
the matter, The other ſide of the doubt, viz. whether aper- 
ſon once ablolved , may be thereafter purſued tor the ſame 
crime, is more intricat , but may be ſomewhat cleared by 
theſe poſitions, T7, The ſameparty cannot upon new pro- 
bation, much lefs upon the old probation, accu'e'2 perſon 
once afloilzied by an Aſize, though he may accuſe the Aſ. 
fize who atloilzied him of wilfu! errour , -and thac even 
thouzh he ſhould thereatter willingly conteſs the crime, tor 
which he was formerly accuſed, though Fariz,queſt, 4.num, 
- 43.thinks that tie may be again purſued, and I ſhould chink 
that conteſon ſyyomed too much of madneſs , to be the 
foundation of a criminal ſentence, 2, Though the purſuit 
was 2t the inſtance of the party injured , yer His Majeſties 
Adyocat cannot again putſue upon the pretence of, res 7;iter 
alias ata , for that were to keep-people in a conſtant ſuſ- 
prn'e, 3, If the purſuer did collude with the defender, 
ſo chat the detenJer wasafſoilzied by a white Aſſize, in ib. 
ſtcaRing the neceſſary probation; Trhink in that caſe, his 

own traud ſhould not ſecure him, Reg, Maj, lib, 4, cap, 28. 
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fo per calumniam procedat wid, cap, 2. de colluſ. de teg, but 
though chedetender was aſſoilzied by collufion,herwixt the 
defenders friznds and the purſuer; yer I think the defender 


' cann2t a::ain he reconveened for theſame crime, fince he was 


innoceat, ihough the colluſion was advantagious to him, 
X. By ts death ot the off:ader , all puniſhment 
ceaſed, erccDd” in Treaſon \& Carmine repetundarum 2 Or, 
mif{mpl.vioent of: publick Money , #n ceteris wverh cri- 
Winihuy , 1i4 airmum pro d-lirtis P44 ab Herede incipere 
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de nee: \ ihatoy that Low, if the pu. ſuit was intent- 
ed 28a:nt re Facker , it mighr haye conrinucd againſt 
the Soa, to .nfer a p-runial Mult, bur chis laſt holds 
nor witti us X amo13! WW, 0M G9 {2 oh4tion can 5e led in 
abſence, except in T.catoa 4 bur yer [th.nk that a Cie 
yi! pa {iir, my be ſuſtained fot damaage , and iatereſt, 
and expznces of a Crim.n1 puriuir , ev-n aga:nſt the Ma» 
lefators Heir , 3* was a}{o decided by the Senat of Sevey, 
Cod, Fab, tit, de accujat. def, 15, 
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